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civil rights guaranteed to the people by the Con-
stitution and laws of the United States. The
President of the United States recently stated: 2

We must make the Federal Government
a friendly vigilant defender of the rights
and equalities of all Americans. * * *
Our National Government must show the
way.

The Government is of the view that judicial
enforcement of racial restrictive covenants on
real property is incompatible with the spirit and
letter of the Constitution and laws of the United
States. It is fundamental that no agency of gov-
ernment should participate in any action which
will result in depriving any person of essential
rights because of race or color or creed. This
Court has held that such discriminations are pro-
hibited by the organic law of the land, and that
no legislative body has power to create them. It
must follow, therefore, that the Constitutional
rights guaranteed to every person cannot be
denied by private contracts enforced by the
judicial branch of government-especially where
the discriminations created by private contracts
have grown to such proportions as to become
detrimental to the public welfare and against
public policy.

2 Address by President Truman at the Lincoln Memorial,
Washington, D. C., June 1947, quoted in the Report of the
President's Committee on Civil Rights (1947), page 99.
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Residential restrictions based on race, color,
ancestry, or religion have become a familiar
phenomenon in almost every large community of
this country, affecting the lives, the health, and
the well-being of millions of Americans. Such
restrictions are not confined to any single
minority group. While Negroes (of whom there
are approximately 13 million in the United
States) have suffered most because of such dis-
criminations, restrictive covenants have also been
directed against Indians, Jews, Chinese, Japa-
nese, Mexicans, Hawaiians, Puerto Ricans, Fili-
pinos, and "non-Caucasians".

This Nation was founded upon the declaration
that all men are endowed by their Creator with
certain inalienable rights, and that among these
rights are Life, Liberty and the pursuit of Happi-
ness. To that declaration was added the Fifth
Amendment of the Bill of Rights, providing that
no person shall be deprived of life, liberty or prop-
erty without due process of law; and the Four-
teenth Amendment, providing that no State shall
deprive any person of life, liberty or property,
without due process of law, nor deny to any person
within its jurisdiction the equal protection of the
laws. And Congress, exercising its power to
enforce the provisions of the Fourteenth Amend-
ment, has provided that all citizens of the United
States shall have the same right, in every State
and Territory, as is enjoyed by white citizens to
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inherit, purchase, lease, sell, hold, and convey real
and personal property.

Racial restrictive covenants on real property
are of comparatively recent origin. If limited in
number, and confined to insignificant areas, they
would not have been of such public importance.
But they have already expanded in large cities
from coast to coast. They are responsible for
the creation of isolated areas in which over-
crowded racial minorities are confined, and in
which living conditions are steadily worsened.
The avenues of escape are being narrowed and
reduced. As to the people so trapped, there is no
life in the accepted sense of the word; liberty is
a mockery, and the right to pursue happiness a
phrase without meaning, empty of hope and
reality. This situation cannot be reconciled with
the spirit of mutual tolerance and respect for the
dignity and rights of the individual which give
vitality to our democratic way of life. The time
has come to destroy these evils which threaten
the safety of our free institutions.

The fact that racial restrictive covenants are
being enforced by instrumentalities of govern-
ment has become a source of serious embarrass-
ment to agencies of the Federal Government in
the performance of many essential functions, in-
cluding the programs relating to housing and
home finance, to public health, to the protection
of dependent native racial minorities in the
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United States and its territories, to the conduct
of foreign affairs, and to the protection of civil
rights.

Housing.-The Administrator of the Housing
and Home Finance Agency has prepared the fol-
lowing statement describing the effects which the
widespread use of racial restrictive covenants has
had upon the operations of that agency':

Racial restrictive covenants, as the core
of a system of traditional real estate prac-
tices controlling the access of Negroes and
other racial minority groups to sites and
dwelling units, have affected practically
every phase of public housing administra-
tion during the past thirteen years. By
generally restricting these groups to
sharply defined neighborhoods which pro-
vide too few houses and too little living
space, these covenants have served to dis-
tort the objectives of the public housing
program. The ultimate effect of cove-
nanted land restrictions is to place the
Federal agency, required as it is to clear
and replace slum areas, in the position of
appearing to place the stamp of govern-
mental approval upon separate residential
patterns and to render it most difficult for
the agency to administer public funds in
such manner as to assure equitable partici-
pation by minority racial groups.

SLetter of Raymond M. Foley, Administrator, Housing
and Home Finance Agency, to the Department of Justice,
dated November 4, 1947. Copies of this letter, as well as the
other letters quoted herein, have been filed with the Clerk.
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As a result, administrative problems arise
to confront the agency at every stage of
the program-the programming of projects
and dwelling units, determination of sites,
acquisition and assembly of land, provi-
sion of project services and facilities, gen-
eral project management and disposition.
The processes involved not only impede
the progress of the program, in many in-
stances, but are often excessive in cost and
thereby reduce the total amount of hous-
ing and facilities which might otherwise
be provided with the funds available.

Inasmuch as the local approach to hous-
ing is generally conditioned by the patterns
maintained by racial restrictive covenants,
the earliest stages of planning with local
housing authorities to meet the housing
needs of racial segments in the low-rent
market on an equitable basis nr ist include
racial breakdowns and anticipE ;e location
and occupancy conditions accordingly.

The most serious distortion of planning
occurs at the site selection stages at which
sites offered by the local authority must
be evaluated in terms of the racial compo-
sition of the prospective project occupants.
In many communities, racial minority
groups are land-bound within areas re-
stricted by the existence of racial covenants
on undeveloped as well as developed areas.
The result is excessive overcrowding in the
slum and blighted areas with which the
basic purposes of the low-rent public hous-
ing program are concerned. Repercussions
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upon the program are extensive. Obstacles
to the location of racial minorities outside
of the areas to which they are restricted
necessitate site selection for developments
to house such groups within these inordi-
nately overcrowded areas. At the same
time, the excessive overcrowding tends to
increase the cost of the land. Moreover,
there is the danger of increasing the den-
sity of other restricted and overcrowded
areas which must absorb the racial minori-
ty group families temporarily or perman-
ently displaced from similar areas by
public housing developments. In many
cases, alternative housing cannot be pro-
vided at all without demolition of units
already occupied and desperately needed as
the only shelter available to the racial
minority groups.

While these conditions would naturally
constitute a part of the inevitable problems
to be dealt with by a program limited to
unit for unit replacement, the degree of
hardship and the limitation of sound solu-
tions are far greater when racial minority
groups are involved.

When open sites are sought or used
under such circumstances as the need for
lower cost land, relieving the congestion of
the slum area, avoiding displacement of
more units than the program can replace
under acceptable density standards, or the
requirements of the war housing program,
objections to use of such sites for housing
to which racial minorities will be admitted
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are frequently obstructive and sometimes
prohibitive. An outstanding example of
the local, national and even international
implications involved is the development of
the Sojourner Truth project in Detroit,
Michigan, which the Department of Justice
investigated incident to the violence which
accompanied the moving of Negroes into
this project developed on open land. The
cost of this experience to national unity
and international prestige is incalculable.

Actual increased financial costs are in-
curred not only in the additional adminis-
trative processes required to effect suitable
participation by racial groups in the pro-
gram under the conditions aggravated by
racial restrictive covenants, but also in the
uneconomic development and administra-
tion of dual facilities and services. In the
instance of Buffalo, an additional half mil-
lion dollars was required to rehouse dis-
placed Negro families from a slum site to
allow the development of a project for es-
sential Negro war workers on the only site
locally available to minority group occu-
pancy.

Regulations * * * require local hous-
ing authorities to give eviction notices to
families which have become ineligible for
continued occupancy of low-rent housing
projects because of increases in their in-
come since their original admission. Negro
families whose incomes now exceed the
maximum limit for continued occupancy
have a great deal of difficulty in finding
other housing because large areas are closed
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to them by restrictive covenants. Further-
more, local housing authorities encounter
almost unanimous resistance from the
Negro community and its press, seriously
impairing the type of public relations es-
sential to the successful administration of
the eviction policy. The protests place
the PHA and the local authority in an al-
most indefensible position because of the
difficulties of refuting the claims that the
Negro evictees are virtually barred from
competing in the open housing market for
shelter on the same basis as other evicted
tenants in similar economic position.

After March 1, 1948, it will become
necessary to evict such over-income fami-
lies whether or not other housing accom-
modations have been specifically located for
particular families. In addition, over
46,000 minority group families are now liv-
ing in temporary war housing which must
be removed by July 25, 1949, in order to
comply with the legislation under funds
which were provided for their construction.
This is anticipated as a major problem on
the West Coast where thousands of Negro
war migrant families are housed in tem-
porary projects.

Under both of these conditions where
evictions will be effected, the existence of
racial restrictive covenants will probably
cause a disproportionate number of Negro
tenants to move from low-rent housing
projects into slum areas. When such re-
movals occur, racial minorities tend to
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charge the Federal Government with forc-
ing them into situations where they suffer
inequitable and discriminatory treatment.

The disposition of permanent war hous-
ing will, of course, conform generally with
the local real estate practices which are
conditioned by the racial restrictive cove-
nants. Under these local conditions, the
agencies of the Federal Government re-
sponsible for the disposition program are
subject to embarrassing involvement in
cases where racial minority group veter-
ans may be denied acquisition of houses to
which, otherwise, they would have prefer-
ence.

These are but a few illustrations of the
impact of the restrictive processes upon
the operations of the PHA program. To
meet' these and associated problems, it has
been necessary to evolve specific adminis-
trative machinery and a body of policy and
procedure in order to effect a measure of
equitable participation by minority racial
groups.

PREVALENCE OF RACIAL RESTRICTIVE

COVENANTS

While this subject is under study in the
Agency, comprehensive and conclusive in-
formation on the extent of such covenants
is not now available: Field reports, how-
ever, from such localities as Los Angeles,
Chicago, Detroit, St. Louis, Baltimore, New
York City and Washington, D. C., reveal
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the increasing application of these deed
restrictions during recent years. This
acknowledged fact is reflected in:

a. The multiplicity of court actions re-
garding racial covenants in those cities.

b. Repeated reports of the inability of
private developers to locate adequate build-
ing sites uncovenanted and open to
occupancy by Negroes, Latin-Americans,
Asiatics and other similar groups.

c. Planning commission reports on the
restriction of 20 per cent of the population
(Negro) of Baltimore to 2 per cent of the
land areas; a density of 80,000 persons per
square mile in portions of the Negro South
Side in Chicago as compared to an average
population density in blighted areas of
40,000; concentration of 3,871 Negroes in
the famous "lung block" in New York
City's Harlem-at such density rate, all
the people in the United States could be
accommodated in one-half of the New York
City land area.

ADMINISTRATIVE BURDENS ATTRIBUTABLE TO

RACIAL RESTRICTIVE COVENANTS

Covenants of this type have complicated
the administration of governmental housing
programs throughout the past decade and
have made difficult the equitable use of
public funds and powers. The enforce-
ment of such covenants provides official
state support for the traditional real estate
and financial practice of restricting Ne-
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groes and other racial minorities to sharply
defined neighborhoods which provide too
little space for expanding population
groups.

Hemmed in by these covenants, these
areas have become highly congested, over-
used, under-serviced and largely sub-
standard. As a result, the program of
FHA mortgage insurance can have but
limited application in such areas for purely
economic reasons. The existence of such
covenants outside these constricted areas,
makes it inordinately difficult and often
impossible for prospective Negro buyers
to qualify for FHA mortgage insurance.
As a result, the middle income market
among Negroes and similar racial minori-
ties is largely excluded from the benefits
of the mortgage insurance program.

Land restrictions are a primary factor
in the minority housing market, which re-
sults in higher costs of credit and dispro-
portionately limits the purchasing power
of the housing dollar of minority groups.
This indirectly affects the extent to which
minority groups benefit from state or fed-
erally aided financing operations.

Court enforced racial covenants dispro-
portionately limit the occupied neighbor-
hoods and open areas available for the
development of public housing projects
open to minority group occupancy. Thus
the federal public housing program experi-
ences serious administrative difficulties in
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efforts to meet the disproportionately large
mass housing market among minority
group low-income families.

Local, state or federal programs offering
aid to land assembly, urban redevelopment
and community facilities are hampered by
such covenants.

The resultant inequity in the expenditure
of public funds and the compulsion upon
federal agencies to conform to "commu-
nity patterns" render federal housing
agencies subject to the double charge of
placing the stamp of governmental ap-
proval upon residential segregation and
administering the funds or powers of all
the people in a discriminatory manner.

Public Health.-The Surgeon General of the
United States Public Health Service has made
the following statement as to the health problems
which arise from the artificial quarantine of
minority groups in overcrowded residential
areas: 

While national housing policy does not
come within the official cognizance of the
U. S. Public Health Service, we do regard
the provision and maintenance of a sani-
tary environment for all the people of the
country as a major and basic element of
national health policy. The sanitation
and hygiene of housing, accordingly, are of
great importance in relation to the objec-

4 Letter of Surgeon General Thomas Parran to the Depart-
ment of Justice, dated October 13, 1947.
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tives and programs of the Public Health
Service.

The relationship between housing and
health is extremely difficult technically to
assess, because there are almost inevitably
associated with housing concomitant fac-
tors, such as income, food, and ability to
obtain medical care and education, that
have a decided bearing upon health.

While an exact assessment cannot be
made on technical grounds, there is general
agreement among health authorities that
housing deficient in basic sanitary facilities,
structurally defective from the point of
view of home accidents and protection
against the elements, and improperly
planned in relation to the cultural resources
of the community, is a serious deterrent
to improved national health.

To the extent that racial restrictive
housing covenants would deny a citizen the
opportunity to provide for himself a sani-
tary and healthful environment, such cove-
nants would, in my view, be prejudicial to
the public health.

Protection of dependent racial minorities.-
Racial restrictive covenants have become a matter
of concern to the Department of the Interior
because of their impact upon the administration
of Indian affairs and of the territories and insular
possessions of the United States. Many types of
covenants are directed against broad groups which
include not only American Indians but also the
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majority of the peoples of the territories. This
has given rise to problems which are thus de-
scribed by the Under Secretary of the Interior:'

INDIAN AFFAIRS

There are now about 400,000 Indians in
the United States. Of these, a substantial
number live in urban areas. The implica-
tions of these restrictive covenant cases
affect all of them.

One of the main goals of the Indian
Service is to aid the Indians to participate
equally and fully in the life of the Nation.
This purpose is frustrated when Indians
attempting to settle in cities are segregated
by restrictive covenants into undesirable
slum areas solely because they are Indians.
During World War II about 75,000 Indians
left their tribal reservations. Of these,
some 30,000 served in the armed forces, and
about 45,000 took jobs in war industry.
Many of these Indians, particularly war
veterans, are eager to exchange their reser-
vation life for city life. The present
critical housing shortage has been an
important factor inhibiting their ability to
do so. This housing shortage is greatly
emphasized for Indians by racial restric-
tive covenants, which are extensively
imposed in most of the major cities of the
Nation on many of the newly constructed

5 Letter of the Under Secretary of the Interior, Oscar L.
Chapman, to the Department of Justice, dated November
10, 1947.
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dwellings, almost all new residential sub-
divisions and on many existing residential
properties. The covenants, by discriminat-
ing against them solely because they are
Indians and by preventing them from
securing adequate urban housing, are thus
an important factor in deterring Indians
from going to cities to look for employ-
ment. This not only retards their eco-
nomic progress but also substantially tends
to burden the United States with increased
expenses in the administration of Indian
affairs. Since resources on many of the
reservations are inadequate, relief pay-
ments by the Government would be
greater, and may continue indefinitely.

It has long been the declared policy of
Congress to give Indians preference in Fed-
eral employment. Some of these statutes
are: Act of June 30, 1834 (4 Stat. 735,
737); act of March 3, 1875 (18 Stat. 402,
449); act of March 1, 1883 (22 Stat. 432,
451); General Allotment Act of February
8, 1887 (24 Stat. 388, 389-90); act of
August 15, 1894 (28 Stat. 286, 313);
Wheeler-Howard Act of June 18, 1934 (48
Stat. 984, 986, 25 U. S. C. 472). Many
other statutes are listed in F. S. Cohen,
"Handbook of Federal Indian Law," 159-
162 (1945). To help the Indians achieve
self-government is one of the principal
aims of the Indian Service. For this rea-
son, as well as because of their natural sym-
pathy and understanding of Indian prob-
lems and customs, Indians are particularly
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suitable for employment in the Indian
Service. Over 50 percent of the employees
of the Indian Service are of Indian an-
cestry.

There have been a number of instances
in which such Indian employees have been
impeded by restrictive covenants in secur-
ing adequate housing accommodations. In
at least one instance, an Indian employee
who had purchased a home in the Wash-
ington, D. C. area subject to such a cove-
nant, experienced great difficulty in secur-
ing the refund of his down-payment for
his home. Inability to secure adequate
housing because of restrictive covenants
would be a serious deterrent to the employ-
ment of Indians in the Indian Service, and
would defeat the congressional policy of
preferential employment of Indians.

Furthermore, the restrictions upon their
securing adequate housing, by deterring
them from remaining employed in the cities
where Indian Service offices are located,
may seriously jeopardize the functioning
of the entire Indian Service. The impact
of restrictive covenants on Indians has
been a factor in the quest for homes in the
Washington, D. C. area by the large num-
ber of Indian employees who have recently
been transferred, with the transfer of the
Bureau's headquarters, from Chicago to
Washington.

The effect of restrictive covenants on the
morale of all the Indians is also signifi-
cant. Much of the effort to eradicate old
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injuries to Indians and to aid in their
participation in the national life is stulti-
fied by their being categorized as inferior
by the exclusions caused by restrictive
covenants.

* * * * *

PEOPLE OF THE TERRITORIES AND ISLAND

POSSESSIONS

About 25 percent of the people of Puerto
Rico, one-half of the people of Alaska, most
of the people in Hawaii, and about 95 per-
cent of the people in the Virgin Islands
would be subject to classification as "non-
Caucasians" and thus would be within the
scope of most restrictive covenants. There
is apparently no evidence that restrictive
covenants are being applied against them
in the territories at present; but restrictive
covenants are being applied against them
in the United States and may well spread
to the territories.

Many thousands of Puerto Ricans, Ha-
waiians, and Virgin Islanders are now in
the United States. It has been estimated
that over 350,000 Puerto Ricans are in
New York City alone. Many of them live
in East Harlem under appalling conditions
unquestionably resulting partially from
restrictive covenants.

Restrictive covenants against these terri-
torial peoples contribute to resentment and
bitterness against the United States with
consequent impairment of the Federal Gov-
ernment's prestige and programs in the
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territories. Loyalties are impaired in stra-
tegic possessions when the inhabitants of
these areas find themselves categorized as
second-class citizens. To the Islanders, ra-
cial discrimination is a new experience.
Vicenzo Petrullo, "Puerto Rican Paradox",
pp. 20-24 (1947). Even the Governor of
the Virgin Islands is subjected to restricted
housing when he comes to the United States
on official business.

The broad implications of restrictive
covenants are entirely inconsistent with the
future national and international welfare of
the United States in its relations with the
"non-white" peoples. This Department
firmly believes that the cancer of restrictive
covenants should be excised from this
Nation.

Conduct of Foreign Affairs.-The Legal Ad-
viser to the Secretary of State has advised that
"the United States has been embarrassed in the

conduct of foreign relations by acts of discrimina-
tion taking place in this country." The position
of the Department of State on such matters was

set forth in a letter of May 8, 1946, from the then
Acting Secretary of State to the Fair Employ-
ment Practices Committee:

The existence of discrimination against
minority groups in this country has an ad-
verse effect upon our relations with other

6 Letter of Ernest A. Gross, Legal Adviser to the Secretary
of State, to the Attorney General, dated November 4, 1947.
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countries. We are reminded over and over
by some foreign newspapers and spokes-
men, that our treatment of various minor-
ities leaves much to be desired. While
sometimes these pronouncements are exag-
gerated and unjustified, they all too fre-
quently point with accuracy to some form
of discrimination because of race, creed,
color, or national origin. Frequently we
find it next to impossible to formulate a
satisfactory answer to our critics in other
countries; the gap between the things we
stand for in principle and the facts of a
particular situation may be too wide to be
bridged. An atmosphere of suspicion and
resentment in a country over the way a
minority is being treated in the United
States is a formidable obstacle to the de-
velopment of mutual understanding and
trust between the two countries. We will
have better international relations when
these reasons for suspicion and resentment
have been removed.

I think that it is quite obvious * *
that the existence of discrimination against
minority groups in the United States is
a handicap in our relations with other coun-
tries. The Department of State, therefore,
has good reason to hope for the continued
and increased effectiveness of public and
private efforts to do away with these dis-
criminations.

Protection of Civil Rights.-The final and most
important concern of the Government relates to
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its responsibility for the protection of fundamen-
tal civil rights. Without an atmosphere of mutual
tolerance, civil rights cannot survive. That they
shall survive is a prime objective of our system
of government.

The experience of the Department of Justice
in this field is, we believe, of some significance.
In the enforcement of federal laws dealing with
invasions of rights secured by the Constitution
and laws of the United States, the Department
has found in eight years of special effort that it
is exceedingly difficult to redress invasions of
civil rights in the face of hostile community
prejudice. We have found that the most serious
invasions of human liberties go hand in hand with
racial intolerance.

The difficulties encountered in the enforcement
of existing civil rights laws provided the impetus
for the establishment on December 5, 1946, of
the President's Committee on Civil Rights.
(Executive Order 9808.) No more cogent or
timely statement of American ideals, and the
threat to those ideals implied by the enforcement
of racial restrictive covenants, could be made
than that contained in the Report of this Com-
mittee, entitled "To Secure These Rights," issued
on October 29, 1947, pp. 4, 67-68:

The central theme in our American her-
itage is the importance of the individual
person. From the earliest moment of our
history we have believed that every human
being has an essential dignity and integrity
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which must be respected and safeguarded.
Moreover, we believe that the welfare of
the individual is the final goal of group
life. Our American heritage further
teaches that to be secure in the rights he
wishes for himself, each man must be will-
ing to respect the rights of other men.
This is the conscious recognition of a basic
moral principle: all men are created equal
as well as free. Stemming from this prin-
ciple is the obligation to build social insti-
tutions that will guarantee equality of op-
portunity to all men. Without this
equality freedom becomes an illusion.
Thus the only aristocracy that is consistent
with the free way of life is an aristocracy
of talent and achievement. The grounds
on which our society accords respect, in-
fluence or reward to each of its citizens must
be limited to the quality of his personal
character and of his social contribution.

This concept of equality which is so vital
a part of the American heritage knows no
kinship with notions of human uniformity
or regimentation. We abhor the totali-
tarian arrogance which makes one man say
that he will respect another man as his
equal only if he has "my race, my religion,
my political views, my social position." In
our land men are equal, but they are free
to be different. From these very differ-
ences among our people has come the great
human and national strength of America.

Thus, the aspirations and achievements
of each member of our society are to be
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limited only by the skills and energies he
brings to the opportunities equally offered
to all Americans. We can tolerate no re-
strictions upon the individual which de-
pend upon irrelevant factors such as his
race, his color, his religion or the social
position to which he is born.

THE RIGHT TO HOUSING

Equality of opportunity to rent or buy
a home should exist for every American.
Today, many of our citizens face a double
barrier when they try to satisfy their hous-
ing needs. They first encounter a general
housing shortage which makes it difficult
for any family without a home to find one.
They then encounter prejudice and dis-
crimination based upon race, color, religion
or national origin, which places them at a
disadvantage in competing for the limited
housing that is available. The fact that
many of those who face this double barrier
are war veterans only underlines the in-
adequacy of our housing record.

Discrimination in housing results pri-
marily from business practices. These
practices may arise from special interests
of business groups, such as the profits to be
derived from confining minorities to slum
areas, or they may reflect community preju-
dice. One of the most common practices is
the policy of landlords and real estate agents
to prevent Negroes from renting outside of
designated areas. Again, it is "good busi-
ness" to develop exclusive "restricted"
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suburban developments which are barred to
all but white gentiles. When Negro vet-
erans seek "GI" loans in order to build
homes, they are likely to find that credit
from private banks, without whose serv-
ices there is no possibility of taking advan-
tage of the GI Bill of Rights, is less freely
available to members of their race. Pri-
vate builders show a tendency not to con-
struct new homes except for white occu-
pancy. These interlocking business cus-
tooms and devices form the core of our dis-
criminatory policy. But community preju-
dice also finds expression in open public
agitation against construction of public
housing projects for Negroes, and by vio-
lence against Negroes who seek to occupy
public housing projects or to build in
"white" sections.

The Report also stated (p. 141):
It is impossible to decide who suffers the

greatest moral damage from our civil rights
transgressions, because all of us are hurt.
That is certainly true of those who are
victimized. Their belief in the basic truth
of the American promise is undermined.
But they do have the realization, galling as
it sometimes is, of being morally in the
right. The damage to those who are re-
sponsible for these violations of our moral
standards may well be greater. They, too,
have been reared to honor the command
of "free and equal." * * * All of us
must endure the cynicism about democratic
values which our failures breed.
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The United States can no longer coun-
tenance these burdens on its common con-
science, these inroads on its moral fiber.

It is for these compelling reasons that the
Government of the United States appears in these
cases as amicus curiae.

BRACIAL RESTRICTIVE COVENANTS IN THE UNITED
STATES

A. Nature and form.-Racial covenants, pro-
hibiting sale to or occupancy of designated real
property by certain minority groups, had only
sporadic existence before the great twin migration
of Negroes, in the second decade of this century,
from the country to the cities in both North and
South, and from the South to the Northern and
Middle Western States.' This extensive migration
first lea to efforts to insure urban residential
segregation by means of state or municipal legis-
lation-beginning with a Baltimore ordinance of
1910, which was quickly followed by Atlanta,
Richmond, Louisville, and other cities-until this
method was completely invalidated, in 1917, in
Buchanan v. Warley, 245 U. S. 60. It was then
that the racial covenant, which had been develop-
ing as a subsidiary weapon, became the primary
legal means of enforcing segregation. See infra,
pp. 40-42; Myrdal, An American Dilemma
(1944) 622-627; Johnson, Patterns of Negro Seg-
regation (1943) 172-176; Sterner, The Negro's

I The only case decided prior to 1915 was Gandolfo v.
Hartman, 49 Fed. 181 (C. C. S. D. Cal.), decided in 1892,
involving a restriction against Chinese.
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Share (1943) 205-209; Mangum, The Legal Sta-
tus of the Negro (1940), 140-152. The course of
covenant litigation since 1917 suffices by itself to
show that racial restrictive agreements have come
into common and increasing use since that time.
See infra, pp. 40-42.

In form, these covenants restrict either (a)
sale, lease, conveyance to, or ownership by, any
member of an excluded group or (b) use or
occupancy by any member of that group, or (c)

both ownership and use or occupancy. In those
states invalidating group restrictions on sale or
ownership under the common-law rule on re-
straints against alienation, the agreement usually
refers only to "use" or "occupancy" (see infra,
p. 42 and pp. 112-114); in the other jurisdictions,
outright restraints on sale or conveyance appear
to be more common. Some of the covenants are
limited in duration, while others are perpetual.

These variations are well illustrated by the
restrictions in the four cases at bar. In the
District of Columbia cases, the covenant is not
limited in time and runs against sale or owner-

ship; it provides "that said lot shall never be
rented, leased, sold, transferred or conveyed unto
any Negro or colored person" (Nos. 290-291,
R. 380). In the Michigan case, the covenant runs
until January 1, 1960, and relates only to use or
occupancy: "This property shall not be used or
occupied by any person or persons except those
of the Caucasian race" (No. 87, R. 13, 16, 37, 39,
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42, 60). The restriction in the Missouri case runs
for fifty years from February 1911, and is like-
wise phrased to exclude "use" and "occupancy"
by persons "not of the Caucasian race" (No.
72, R. 154-155). Racial restrictions are some-
times inserted in deeds, as in Nos. 290-291 (R.
380-382), but often, as in Nos. 72 and 87, are.
embodied in written agreements between a group
of neighborhood land-owners, which are then
officially recorded so as to give due notice to all
subsequent purchasers or occupants. Enforce-
ment of the restriction is usually by a neighboring
owner who is a party to such a recorded agree-
ment, or who may assert an interest in the re-
striction under the rules normally governing cov-
enants running with the land. Almost invariably
the relief requested is the removal of the excluded
occupant, or injunction against his entry, and,
where sale restrictions haye been violated, can-
cellation of the offending deeds.

B. Racial covenants and Negro housing: 1.
Segregation and inadequacy of Negro housing.-
Two of the notorious social facts of American
life are that Negroes suffer from deplorably in-
adequate housing, and that in urban areas they
live, in general, in segregated zones. "Nothing
is so obvious about the Negroes' level of living
as the fact that most of them suffer from poor
housing conditions. It is a matter of such com-
mon knowledge that it does not need much em-
phasis." Myrdal, The American Dilemma, p. 376;
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cf. pp. 1290-1292; cf. Sterner, The Negro's Share,
p. 190. Poverty is, of course, a major cause for
the dilapidated, overcrowded, unsanitary, and in-
adequate homes in which the mass of colored
people now live, but it is residential segregation
in severely limited areas which accentuates these
conditions and bars their alleviation. Since 'the
turn of the century, Negroes have been stream-
ing to the cities (especially in the North and
Middle West -- and, since World War II, to the

8 The following tables (taken from Kahen, VaZidity of
Anti-Negro Restrictive Covenants: A Reconsideration of the
Problem, 12 Univ. of Chicago L. Rev. 198, 202), based upon
U. S. Census data for 1910, 1920, 1930, and 1940, illustrate
the extent to which Negroes have flocked to the cities in the
last three decades:

Increase in Negro urban population in the United States

1910 1920 1930 1940

Number of Negroes urbanized ..- . ........... 2,684,797 3,559,473 5,193,913 6,253,588
Percentage of Negroes urbanized .- . .. 27.3 34.0 43.7 48.8
Percentage of total United States population

urbanized .-..... 45.8 51.4 56. 2 565

Increase in Negro population in ten leading industrial cities

1910 1920 1930 1940

City Num- % of Num- % of Num- % of Num- % of
ber of total ber of total ber of total ber of total

Negroes pop. Negroes pop. Negroes pop. Negroes pop.

New York ------------ 91,709 1.9 152,467 2.7 327,706 4.7 458.444 6.1
Chicago - 44,103 2.0 109, 458 4.1 233,903 6.9 277,731 8.2
Philadelphia ... .. 84,459 5.5 134,229 7.4 219, 599 11.3 250,880 13.0
Detroit - . ............. 5,741 1. 2 40,838 4.1 120, 0066 7. 7 149,119 9.2
Cleveland ------------- 8,448 1.5 34,451 4.3 71,899 8.0 84.504 9.6
St. Louis - . .............. 43,960 6.4 69,854 9.0 93,580 11.4 108,765 13.3
Pittsburgh - . ..._. 25,623 4.7 37,725 6.4 54,983 8.2 62,216 9.3
Cincinnati ------------ 19,639 5.1 30,079 7.5 47,818 10.6 55,593 12.2
Indianapolis ---- -:. 21, 816 9.3 34,678 11.0 43,967 12.1 51,142 13.2
Kansas City, Mo .- .23, 556 9. 5 30,719 9.5 38,574 9.8 41, 574 10.4
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Far West), to be faced by residential segregation,
enforced by informal and formal pressures and by
legal and illegal methods, which keeps them from
normal expansion into "non-colored" urban areas
to satisfy their housing needs.' The result of
this bottling-up of at ever-increasing Negro popu-
lation within narrow confines of colored zones or
ghettos has been the abnormal over-crowding,
congestion, and substandard facilities stigmatized
by the President's Committee on Civil Rights
and by all students of Negro housing, and so
graphically portrayed in the materials presented
by petitioners, as well as by Justice Edgerton,
dissenting below in Nos. 290-291, 162 F. 2d, at
243-245, and in Mays v. Burgess, 147 F. 2d 869,
at 876-878. As far back as 1932, the Report on
Negro Housing of the President's Conference on
Home Building and Home Ownership found that
segregation "has kept the Negro-occupied sec-
tions of cities throughout the country fatally un-
wholesome places, a menace to the health, morals,
and general decency of cities and plague spots
for race exploitations, friction and riots.' '
The passing of fifteen years-which have included
the depression period, the war years, and the cur-

See Myrdal, An American Dilemma, pp. 618-627, and
pp. 1125-1128 (Appendix 7: "Distribution of Negro Resi-
dences in Selected Cities") ; Drake and Cayton, Black Metrop-
olis, ch. 8 ("The Black Ghetto"), esp. pp. 175-178.

o Report on Negro Housing (1932), pp. 45, 46.
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rent acute housing shortage-has not served to
weaken the soundness of this judgment."

It is perhaps almost superfluous to add that, as
the 1932 Report indicates, the combination of
inadequate housing with racial segregation has
most unfortunate economic, social, and psycho-
logical effects. Colored people are forced to pay
higher rents and housing costs by the semi-
monopoly which segregation fosters.'2 The inci-
dence of crime and juvenile delinquency is much
greater and the occurrence of death and disease

ll Negro housing conditions and segregation in the District
of Columbia are described in Justice Edgerton's opinion
below in Nos. 290 and 291, and in Mays v. Burgess, 147 F. 2d
869, 152 F. d 123; in the Report of the President's Com-
mittee on Civil Rights, pp. 91-92; in Agnes E. Meyer's article,
"Negro Housing-Capital Sets Record for U. S. in Un-
alleviated Wretchedness of Slums," the Washington Post,
Sec. II, Sunday, Feb. 6, 1944; and in Lohman and Embree,
The Nation's Capital, 36 Survey Graphic, No. 1 (Jan. 1947)
33, 35, 37. These sources prove that the drastic scarcity of
housing in the District is universally recognized, and that
the housing position of Negroes is particularly acute.

1Woofter, Negro Problems in Cities (1928), 121-135;
Myrdal, An American Dilemma, pp. 379, 623, 625; Drake and
Cayton, Black Metropolis, pp. 185-186, 206-207; Robinson,
Relationship Between Condition of Dwellings and Rentals,
by Race, 22 J. of Land Pub. Util. Economics (1946), 296;
Sherman, Differential Rents for White and Negro Families,
3 Journal of Housing (No. 8, Aug.'1946) 169.

23 Report on Negro Housing of the President's Conference
on Home Building and Home Ownership (1932), pp. 52,
71-72, 145; Report on Housing and Juvenile Delinquency,
National Conference on Prevention and Control of Juvenile
Delinquency (called by the Attorney General) (1946), pp.
1-8, 12-13.
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among Negroes is substantially increased. '4 And
to the corrosion which such congested and inade-
quate living conditions work upon any poorly
housed individual's mental health, as a citizen
and human being, there must be added the
peculiarly disintegrating acid which enforced
segregation distills to harm not only the victim
alone, but the whole fabric of American life. Re-
port of the President's Committee on Civil Rights
(1947), passim, esp. 139-148.

2. Function of racial covenants in enforcing
segregation.-Racial covenants have a dominant
role in maintaining and enforcing this pattern
of Negro residential segregation. In the first
place, the wholesale use, in recent years, of racial
restrictions in newly developed urban areas (see
infra, pp. 38-39) cuts off those Negroes who can
afford to move into a city's suburbs or outlying
sections, and artificially removes from availability
for Negroes large areas open to satisfy the hous-
ing needs of the rest of the city's expanding popu-
lation. More importantly, covenants have fre-
quently been used to fringe the established colored
area, or "Black Belt," and thus prevent normal
expansion within the already built-up portions
of the city. Report of the President's Committee

'4Myrdal, An American Dilemona, p. 376; Report on
Negro Housing (1932), pp. 143-198; Jahn, Schmid, and
Schrag, The Measurement of Ecological Segregation (1947),
12 Am. Soc. Review 293, 302-303; letter'of Surgeon General
Parran, quoted above, pp. 13-14.
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on Civil Rights (1947), p. 68; Weaver, Race Re-
strictive Housing Covenants, (1944), 20 J. of
Land & Pub. Util. Economics 183, 185.

a. Chicago, the home of the most intense cove-
nant activity, is perhaps the clearest example,
with. the existing Negro areas hemmed in by a
band of restrictive agreements, or by commercial
and industrial properties. 5 In Los Angeles, with
the coming of large numbers of Negroes during
the war, there was a "veritable wave of cove-
nantry" in new subdivisions, and in sections sur-
rounding existing colored settlements. Spaulding,
Housing Problems of Minority Groups in Los
Angeles, 248 Annals of the Am. Acad. of Soc. &
Pol. Sci., November 1946, pp. 220, 221, 222. Ac-
cording to the National Association for the Ad-
vancement of the Colored People,' covenants in

16 Drake and Cayton, Black Metropolis, pp. 113, 176-179,
182-190; Myrdal, An American. Dilemra, p. 624; Weaver,
"Hemmed In," p. 1; Sternerf-The Negro's Share, pp. 207-
208; Report of the Chicago Housing Authority for the fiscal
year ending June 30, 1947, pp. 14, 38. It has been estimated
that 80% of the residential area of the city is already covered
by covenants; and the strategic location of the restricted
region around the established Negro zone is clear. Ac-
cording to the American Council on Race Relations, evi-
dence introduced in a recent racial covenant case in Chicago
(Tovey v. Levy), based upon a study of the recorded restric-
tions in approximately two-thirds of the city's area, bears out
this conclusion.

6 The Association gathered its information at a meeting
on Race Restrictive Covenants, held at Chicago, July 9-10,
1945.
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St. Louis and Philadelphia are likewise strategi-
cally located so as to prevent Negroes' entry into
vacant land, new subdivisions, or to most estab-
lished residential areas contiguous to existing
colored communities; in Detroit, the use of cove-
nants is more recent, but even now a large part
of the houses which would appeal to Negroes
because of location or cost are excluded from
their occupancy. Cf. Velie, Housing: Detroit's
Time Bomb, Collier's, Nov. 23, 1946. The Amer-
ican Council on Race Relations makes a similar
report as to Columbus, Ohio, a city with a high
incidence of exclusionary covenants. In New
York City it is likely that new areas in such
expanding portions of the city as the Bor-
ough of Queens, and in the suburbs, are effec-
tively closed to Negro occupancy. Dean, None
Other Than Caucasian, Architectural Forum, Oct.
1947. In the District of Columbia, as in other
cities, the present aggregate of restricted areas
is not accurately known, but it seems certain that
most of the "new building sites and many older
areas are now covenanted" against Negroes (Re-
port of the President's Committee, p. 91; cf.
Edgerton, 'J., dissenting below 162 F. 2d, at 244,
and in Mays v. Burgess, 147 F. 2d 869, at 876-
877); and reports in the daily press of recent
months indicate that vigorous efforts to increase
the restricted portions of the city are continuing.
In 1929, it was reported that the racial covenant
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"seems to be the most widely employed method
for keeping Negroes out of 'exclusively white'
residential districts." Jones, The Housing of
Negroes in Washington (1929), p. 70.

b. Governmental agencies concerned with hous-
ing, drawing upon their recent experience, but-
tress the conclusion that racial restrictive agree-
ments have had widespread use in preventing
proper expansion and development of Negro
housing. The letter of the present Administrator
of the Housing and Home Finance Agency, quoted
above (supra, p. 11), states that his agency's
field reports "reveal the increasing application of
these deed restrictions during recent years," and
cites "repeated reports of the inability of private
developers to locate adequate building sites un-
covenanted and open to occupancy by Negroes,
Latin-Americans, Asiatics, and other similar
groups." During the war, John B. Blandford,
first Administrator of the National Housing
Agency, stated publicly that "the problems of site
selection and racial restrictive covenants" are
"barriers which exist even for the Negro citizen
who can pay for a home, and, if permitted,
could raise a family in decent surroundings." 1 7

Wilson W. Wyatt, former National Housing Ex-
pediter and successor to Mr. Blandford as Ad-
ministrator of the National Housing Agency, like-

"' Address before the Annual Conference of the National
Urban League, at Columbus, Ohio, October 2, 1944.
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wise stated that "All of us know that because of
neighborhood resistance and restrictions upon the
use of land, new home sites-one of the keys to
the problem-often are difficult to acquire for
minority groups. During the war these restric-
tions too many times delayed or completely blocked
private and public efforts to produce essential
housing for minority group war workers." " The
National Housing Agency's Conference for Racial
Relations Advisers (October 28-November 2,
1946) stated: "Because of racial restrictive cove-
nants and other discriminatory practices, heavy
concentrations of Negroes in limited areas are
typical in communities where there are large pro-
portions of Negro population. In usual patterns
of urban growth, congestion is relieved somewhat
by decentralization in which people move to out-
lying areas. Not so with Negroes. Their mo-
bility is sharply limited. * * * Large scale
builders indicate that even where contractors ap-
preciate the market for privately financed hous-
ing among Negroes and have adequate financing
resources readily available, they are often stymied
by lack of unrestricted or unopposed building
sites. "

c. The significance of racial covenants in con-
fining Negroes' housing within tightly limited
areas has likewise been stressed by unofficial stu-

18 Letter to the Conference for the Elimination of Restric-
tive Covenants Chicago, Ill., May 10-11, 1946.
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dents of the general problem of racial residential
segregation. The comprehensive survey of Gun-
nar Myrdal, and his associates, recognizes that if
private restrictive agreements were not enforce-
able, "segregation in the North would be nearly
doomed, and segregation in the South would be
set back slightly." Myrdal, An American Di-
lemma, p. 624, cf. p. 527; Sterner, The Negro's
Share, pp. 200-207. Of similar view as to the
decisive effect of covenants in maintaining con-
fined zones of segregation are Weaver, Race Re-
strictive Housing Covenants (1944), 20 J. of Land
& Pub. Util. Economics 183; Weaver, Housing
in a Democracy, 244 Annals of the Amer. Acad. of
Pol. & Soc. Sci. 95 (March 1946); Robinson,
Relationship between Condition of Dwellings and
Rentals, by Race (1946), 22 J. of Land & Pub.
Util. Econ. 296, 301-302.9

d. At times of severe general housing shortages
throughout the country, like the present, restric-
tive covenants directed against Negroes have a
specially disastrous impact. Even in more normal
times, segregation tends to raise rents in the
colored zones and forces overcrowding and ac-

ceptance of ramshackle housing (supra, pp. 29-
31), but a period of general housing scarcity si-
multaneously increases both the resistance of

19 See also the specific studies of Chicago, New York, and
Los Angeles cited above, pp. 32-33.
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whites against Negro expansion outward and the
pressure within the colored areas to burst out of
confinement. As Justice Edgerton put the matter
in his dissent in Nos. 290 and 291 below (162 F.
2d, at 244): "Covenants prevent free competition
'for a short supply of housing and curtail the sup-
ply available to Negroes. They add an artificial
and special scarcity to a general scarcity, particu-
larly where the number and purchasing power of
Negroes as well as whites have increased as they
have recently in the District of Columbia. The
effect is qualitative as well as quantitative. Ex-
clusion from decent housing confines Negroes to
slums to an even greater extent than their poverty
makes necessary. Covenants exclude Negroes
from a large fraction-no one knows just how
large-of the decent housing in the District of
Columbia. Some of it is within the economic
reach of some of them. Because it is beyond their
legal reach, relatively well-to-do Negroes are com-
pelled to compete for inferior housing in un-
restricted areas, and so on down the economic
scale. That enforced housing segregation, in such
circumstances, increases crowding, squalor, and
prices in the areas where Negroes are compelled
to live is obvious."

C. Crrent trends in use of racial covenants.-
We have outlined the present incidence and effect
of covenants excluding occupation by Negroes,
the minority group suffering most from resi-
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dential restrictions. Supra, pp. 31-37. Records
also exist of substantial use of racial covenants
against Mexicans, Armenians, Chinese, Japanese,
Jews, Persians, Syrians, Filipinos, American
Indians, other "non-Caucasians," or "colored
persons." See Miller, The Power of Restrictive
Covenants, 36 Survey Graphic, No. 1 (Jan. 1947),
46:; Consolidated Brief for Petitioners in Nos.
290-291, pp. 90-92. And the unmistakable trend
is toward increasing use of the racial covenant,
primarily against Negroes but also, with accel-
erating expansion, against other minorities. The
best available information is that the great bulk
of new urban subdivisions and real estate de-
velopments which have been commenced since
residential building was resumed after World
War II are restricted, at least in those regions
in which minorities reside. The same is probably
true, though to a lesser degree, of residential
developments planned and built in the decade be-
fore the war brought an abrupt halt to housing
construction; and since 1920 the trend toward use
of racial exclusions in new developments appears
to have been steadily upward, both within those
urban and suburban areas in which this method
of residential segregation was originally used,
and also in extension to previously untouched
cities.' If this trend continues unchecked, almost

20 See letter of the Administrator of the Housing and Home
Finance Agency, supra, pp. 5-13; Report of the President's
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all new residential sections of our cities will be
barred, within ten or twenty years, from
occupancy by Negroes, and to an increasing degree
by other groups. In those communities, like
Washington, in which Negroes are seeking escape
from desperate overcrowding in the traditional
colored areas by purchasing houses in existing
"white neighborhoods," there has been a notice-
able tendency to prevent the "invasion" by the
intense promotion, signing, and recording of new
restrictions in those old areas, as well as by more
informal methods. The result is that "where
old ghettos are surrounded by restrictions, and
new subdivisions are also encumbered by them,
there is practically no place for the people against
whom the restrictions are directed to go." Report
of the President's Committee on Civil Rights
(1947), p. 69.

Committee on Civil Rights (1947), p. 68; Sterner, The
Negro's Share, 208-209; Abrams, Homes for Aryans Only,
3 Commentary (No. 5, May 1947), 421; Abrams, Discrimina-
tory Restrictive Covenants-A Challenge to the Americain
Bar, address before the Bar Association of the City of New
York, Feb. 19, 1947; Spaulding, Housing Problems of Minor-
ity Groups in Los Angeles, 248 Annals of the American
Academy of Social and Pol. Sciences, Nov. 1946, p. 220; Dean,
None Other Than Caucasian, Architectural Forum, October
1947; Monchow, The Use of Deed Restrictions in Subdivision
Development (1928); Weaver, Northern Ways, 36 Survey
Graphic (Jan. 1947) 43, 45; Report of Pennsylvania State
Temporary Commission on the Condition of the Urban
Colored Population (1943) 131 et. seg.



40

D. The present legal status of racial restrictive
covenants

1. State law
Courts in some nineteen states, and the District

of Columbia, have indicated that racial restric-
tive covenants of one type or another are enforce-
able, and in no jurisdiction have they been
entirely invalidated, though there are at least two
reported lower court expressions of unconstitu-
tionality.2 ' The earliest case involving Negroes
was decided in Louisiana in 1915, but all the
other decisions have issued since this Court's
holding, in November 1917, that state or munic-
ipal residential segregation violated the Four-
teenth Amendment. Buchanan v. Warley, 245
U. S. 60. Since 1918, the highest courts of
Alabama, California, Colorado, Georgia, Kansas,
Kentucky, Louisiana, Maryland, Michigan, Mis-
souri, North Carolina, Oklahoma, Texas, West
Virginia, and Wisconsin, as well as the Court of
Appeals for the District of Columbia, have held,
or clearly stated in dictum, that racial restraints,
properly phrased, would be enforced; a recent
Ohio Court of Appeals case, three lower New
York courts, a New Jersey nisi prius decision,
and apparently a decision of the Illinois Ap-

2 Most of the cases are collected in McGovney, Racial
Residential Segregation by State Court Enforcement of
Restrictive Agreements, Covenants or Conditions in Deeds
is Unconstitutional (1945), 33 Calif. L. Rev. 5, 6-12.
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pellate Court, are in accord.' The other twenty-
nine states are silent. The two dissenting voices
are those of District Judge Erskine M. Ross,
who held, in 1892 in the first reported American

- Alabama: Wyatt v. Adair, 215 Ala. 363 (1926).
California: Los Angeles Inv. Co. v. Gary, 181 Cal. 680

(1919); Janss Investment Co. v. Walden, 196 Cal. 753 (1925);
Wayt v. Patee, 205 Cal. 46 (1928).

Colorado: Chandler v. Ziegler, 88 Colo. 1 (1930) ; Steward
v. Cronan, 105 Colo. 393 (1940).

Georgia: Dooley v. Savannah Bank & Trust Co., 199 Ga.
353 (1945).

Illinois: Burke v. Kleiman, 277 Ill. App. 519, 534.
Kansas: Clark v. Vaughan, 131 Kan. 438 (1930).
Kentucly: United Cooperative Realty Co. v. Hawkins,

269 Ky. 563 (1937).
Louisiana: Queensborough Land Co. v. Caseauz, 136 La.

724 (1915).
Maryland: Meade v. Dennistone, 173 Md. 295 (1938);

Scholtes v. McColgan, 184 Md. 480, 487-488 (1945).
Michigan: Parmalee v. Morris, 218 Mich. 625 (1922);

Schulte v. Starks, 238 Mich. 102 (1927); Cf. Porter v. Bar-
rett, 233 Mich. 373 (1925) (invalidating restraint on sale or
lease on common-law grounds).

Missouri: Koehler v. Rowland, 275 Mo. 573 (1918); Porter
v. Pryor, 164 S. W. 2d 353 (Mo. 19-12); Porter v. Johnson;
232 Mo. App. 1150 (1938); Thornhill v. Hlerdt, 130 S. W.
2d 175 (Mo. App. 1939).

New Jersey: Lion's Head Lake v. Brzezinski, 23 N. J. Misc.
290 (1945) (2nd Dist. Ct. of Paterson); But cf. Miller v.
Jersey Coast Resorts Corp., 98 N. J. Eq. 289, 297 (Ct. Ch.
1925) (dictum that a restrictive covenant prohibiting Jews
from purchasing land would be unconstitutional).

New York: Ridgway v. Cockburn, 163 Misc. 511 (Sup. Ct.
Westchester Co., 1937; Dury v. Neely, 69 N. Y. Supp. 2d
677 (Sup. Ct. Queens Co., 1942); Kemp v. Rubin, 188 Misc.
310, 69 N. Y. Supp. 2d 680 (Sup. Ct., Queens Co., 1947).

North Carolina: Vernon v. R. J. Reynolds Realty Co., 226
N. C. 58 (f946).

Ohio: Perkins v. Trustees of Monroe Ave. Church, 79
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case in this field, that enforcement of a covenant
against renting to "a Chinaman" would be un-
constitutional (Gandolfo v. Hartman, 49 Fed.
181 (C. C. S. D. Calif. 1892)), and of a New
Jersey vice-chancellor who stated obiter the un-
constitutionality of covenants excluding Jews.
Miller v. Jersey Coast Resorts Corp., 98 N. J.
Eq. 289, 297 (Ct. Ch. 1925).

Ohio App. 457, 70 N. E. 2d 487 (1946), appeal dismissed,
72 N. E. 2d 97 (Ohio, 1947), pending on petition for writ
of certiorari, No. 153, this Term.

Oklahoma: Lyons v. Wallen, 191 Okla. 567 (1942); Hems-
ley v. Sage, 194 Okla. 669 (1944); Hemsley v. Hough, 195
Okla. 298 (1945).

Texas: Liberty Annex Corp. v. Dallas, 289 S. W. 1067,
1069 (Tex. Civ. App., 1927), affirmed 295 S. W. 591, 592
(Com. of App., 1927).

West Virginia: White v. White, 108 W. Va. 128,147 (1929).
Wisconsin: Doherty v. Rice, 240 Wisc. 389 (1942).
District of Columbia: Corrigan v. Buckley, 299 Fed. 899

(1924), appeal dismissed, 271 U. S. 323; Torrey v. Wolfes,
6 F. 2d 702 (1925); Cornish v. O'Donoghue, 20 F. 2d 983
(1929), certiorari denied, 279 U. S. 871; Russell v. Wallace,
30 F. 2d 981 (1929), certiorari denied, 279 U. S. 871; Edwards
v. West Woodridge Theater Co., 55 F. 2d 524 526 (1931);
Grady v. Garland, 89 F. 2d 817 (1937), certiorari denied, 302
U. S. 694; Hundley v. Gorewitz, 132 F. 2d 23, 24 (1942);
Mays v. Burgess, 147 F. 2d 869 (1945), certiorari denied,
325 U. S. 868, rehearing denied, 325 U. S. 896.

California, Maryland, Michigan, Ohio, and West Virginia
invalidate racial restrictions on sales or lease, on common-
law grounds, but uphold similar restrictions on use or oc-
cupancy, and in those states racial covenants appear to take
the form of restrictions on "use or occupancy" by excluded
groups; see infra, pp. 104-117 for discussion of this distinc-
tion and of the common-law rule on restraints against
alienation.
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Most of the cases sustaining the enforcement
of racial agreements or conditions have dismissed
constitutional objections with no more than a
reference to Corrigqan v. Buckley, 271 U. S. 323,
which is widely but erroneously regarded as
settling the issue. See, e. g., Lyons v. Wallen,
191 Okla. 567, 569; United Cooperative Realty
Co. v. Hawkins, 269 Ky. 563; Meade v. Den-
nistone, 173 Md. 295, 302; Doherty v. Rice, 240
Wisc. 389, 396-397; Chandler v. Ziegler, 88 Colo.
1, 5; Dooley v. Savannah Bank & Trust Co., 199
Ga. 353, 364; Liberty Annex Corp, v. Dallas, 289
S. W. 1067, 1069 (Tex. Civ. App.); Perkins v.
Trustees of Monroe Ave. Church, 79 Ohio App.
457, 70 N. E. 2d 487, appeal dismissed, 72 N. E.
2d 97 (Ohio), pending on petition for writ of
certiorari, No. 153, this Term; cf. infra, pp. 87-92.
In the others, consideration of constitutional
questions has been left with the bald conclusion
that the Fourteenth Amendment protects only
against "state action" (Parmalee v. Morris, 218
Mich. 625; Los Angeles Inv. Co. v. Gary, 181 Cal.
680, 683-684; Queensborough Land Co. v. Cazeaux,
136 La. 724, 728) or with the intimation that
the discrimination is of the type permissible
under the Constitution. Koehler v. Rowland,
275 Mo. 573, 585-586.

In some jurisdictions, the cases discuss the
validity of racial exclusions under the common-
law rule forbidding restraints on alienation, but
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in those states in which restraints on sales or
leases are held void at common law, similar racial
restrictions on use or occupancy are upheld. See
supra, p. 42, infra, pp. 112-114. The equity of af-
firmatively enforcing restrictions against Negroes
or other minority groups gravely in need of hous-
ing space has hardly been touched;23 but public
policy barriers to validity of the covenants have
been mooted in many cases, only to meet with
short judicial rejection. See, e. g., Koehler v.
Rowland, 275 Mo. 573, 585-586; Chandler v.
Ziegler, 88 Colo. 1, 5-6.

Some mitigation of the harsh effects of racial
covenants is found in the rule, in several jurisdic-
tions, that the agreements will not be enforced
where infiltration of the excluded group has
caused such a change in the neighborhood that it
would be to the pecuniary advantage of the prop-
erty owners to remove the restriction and permit
them to sell outside the restriction. Clark v.
Vaughn, 131 Kan. 438; Hundtey v. Gorewitz, 132 F.
2d 23 (App. D. C.); Gospel Spreading Ass'n,
Inc., v. Bennetts, 147 F. 2d 878 (App. D. C.).

23 The notable exceptions are the opinion of Traynor, J.
concurring in Fairchild v. Raines, 24 Cal. 2d 818, 832 and of
Edgerton, J. dissenting below in Nos. 290 and 291, and in
Mays v. Burgess, 147 F. 2d 865, 876, 152 F. 2d 123, 125. In
Porter v. Johnson, 232 Mo. App. 1150, the court specifically
refused to consider such factors as bearing upon the right
to equitable relief. To the same effect see Burkhardt v. Lof-
ton, 63 Cal. App. 2d 230, 239-240; Stone v. Jones, 66 Cal.
App. 2d 264, 269-270.
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However, even this rule is narrowly construed by
some courts, including those of the District of
Columbia, in order to protect owners who desire
to remain. Grady v. Garland, 89 F. 2d 817 (App.
D. C.); Mays v. Burgess, 152 F. 2d 123 (App. D. C.);
Porter v. Johnson, 232 Mo. App. 1150, 1158; Fair-
child v. Raines, 24 Cal. 2d 818, 827-828.
2. Federal law

This Court has thrice voided legislative at-
tempts at racial residential segregation as viola-
tive of the Fourteenth Amendment. In Buchanan
v. Warley, 245 U. S. 60 (1917), the Court an-
nulled an ordinance of Louisville, Kentucky, which
prohibited either white or colored persons from
occupying houses in blocks in which the majority
of houses were occupied by persons of the other
race. A per curiam memorandum in Harmon v.
Tyler, 273 U. S. 668 (1927) invalidated, on the
authority of the Buchanan case, a New Orleans
ordinance forbidding white or colored persons
from establishing residence in a Negro or white
community, respectively, "except on the written
consent of a majority of the persons of the op-
posite race inhabitig such community or portion
of the city." The third case, City of Richmond
v. Deans, 281 U. S. 704 (1930), affirming 37 F.
2d 712 (C. C. A. 4), rested on the two earlier
decisions in holding invalid a Richmond ordinance
prohibiting "any person from using as a residence
any building on any street between intersecting
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streets where the majority of residences on such
street are occupied by those with whom said per-
son is forbidden to intermarry" by Virginia law.
State courts have likewise refused enforcement
to legislative ordinances or statutes restricting or
regulating sale or occupancy of residences on a
racial basis."

The one case in this Court directly involving
racial restrictive agreements is Corrigan v. Buck-
ley, 271 U. S. 323 (1926) in which an appeal from
the Court of Appeals' decision in 299 Fed. 899 was
dismissed for want of jurisdiction on the ground
that a contention that the covenants were "void"
ab initio under the Fifth, Thirteenth, and Four-
teenth Amendments, and the Civil Rights statutes,
raised no substantial constitutional or statutory
issue. No question of the constitutional validity
of judicial enforcement of the covenants was
properly before the Court, and issues of the com-
mon-law legality of the restraint or of equitable
discretion in enforcement were not considered."

2Carey v. Atlanta, 143 Ga. 192; Glover v. Atlanta, 148
Ga. 285; Bowen v. Atlanta, 159 Ga. 145; Jackson v. State,
132 Md. 311 (cf. State v. Gurry, 121 Md. 534) ; State v. Dar-
nell, 166 N. C. 300; Clinard v. Winston-Salem, 217 N. C. 119;
Allen v. Oklahoma ity, 175 Okla. 421; Liberty Annex
Corp. v. Dallas, 289 S. W. 1067 (Tex. Civ. App.), affirmed
295 S. W. 591 (Com. of App. Tex.) (cf. 19 S. W. 2d 845
(Tex. Civ. App.)); Irtine v. Clifton Forge, 124 Va. 781.
Previous to the Buchanan case, some state courts, but not all,
upheld segregation ordinances. Hopkins v. Richmond, 117
Va. 692; Harden v. Atlanta, 147 Ga. 248; Harris v. Louis-
ville, 165 Ky. 559.



47

In the lower federal courts, the cases are those

already cited: Gandolfo v Hartman, 49 Fed. 181

(C. C. S. D. Calif., 1892), on the one side, and
the series in the District of Columbia beginning
with Corrigan v. Buckley, 299 Fed. 899 (1924),
on the other. Supra, pp. 41-42.

3. Law in other jurisdictions

In Canada, the Ontario High Court has held

racial and religious restrictive agreements invalid

under provincial and Dominion public policy, as
well as void restraints at common law. Re Drutm-

mond Wren [1945] 4 D. L R. 674.2" We have

found no English or Australian cases on the
point.:'

Han8berry v. Lee, 311 U. S. 32, the other case in this
Court stemming from a racial covenant, was decided on the
ground that the prior state court decision upholding the
covenant (Burke v. Kleiman, 277 Ill. App. 519) could not
bind persons who were not parties thereto.

:" But cf. Be McDougall and Waddell [1945] 2 D. L. R.
244 (Ont. High Ct.) holding, apparently on technical
grounds, that such a restriction does not violate the terms
of the Ontario Racial Discrimination Act, 1944.

' Perhaps the viewpoint of the English courts may be
gathered from the House of Lord's judgments in Clayton v.
Ranmden [1943] A. C. 320, holding void for indefiniteness
a testator's condition on a bequest to his daughter that she
not marry one "not of Jewish parentage and of the Jewish
faith." The rather unclear state of the English common-
law rule on restraints on alienation, in general, is revealed in
Cheshire, The Modern Law of Real Property (4th ed. 1937),
pp. 518-519; cf. pp. 297-311 (covenants running with the
land).
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ARGUENTT

L JUDICIAL ENFORCEMENT OF RACIAL RESTRICTIVE

COVENANTS CONSTITUTES GOVERNMENTAL ACTION
IN VIOLATION OF RIGHTS PROTECTED BY THE CON-

STITUTION AND LAWS OF THE UNITED STATES FROM

DISCRIMINATION ON THE BASIS OF RACE OR COLOR

INTRODUCTION

The Government's position in these cases is
based upon the premise that the Fifth and Four-
teenth Amendments are involved only if a discrimi-
nation based -on race or color (a) is with respect
to rights which under the Constitution and laws
of the United States are protected from such dis-
crimination and (b) constitutes "federal" or
"state" action within the applicable principles
laid down by this Court. We can put to one side,
therefore, acts which although involving racial
discrimination, do not run afoul of the Constitu-
tion, either because they do not constitute gov-
ernmental action or because they do not interfere
with a right which the Constitution protects from
racial discrimination.

A hypothetical case may thus be distinguished:
Suppose a man refuses to sell or lease his prop-
erty merely because of the prospective purchas-
er's race or color. So long as his refusal is
neither sanctioned nor supported in any way
by governmental action, no constitutional ques-
tion is raised. This was decided in the Civil
Rights Cases, 109 U. S. 3, 17, which held that the
Fourteenth Amendment does not prohibit racial
discriminations which are merely the "wrongful



49

acts of individuals, unsupported by state author-
ity in the shape of laws, customs, or judicial or
executive proceedings." 

This phase of the argument may therefore be
framed in the following terms: (1) Does judicial
enforcement of racial restrictive convenants cone
stitute governmental action within the applicable
principles established by this Court? (2) If so,
does such governmental enforcement through the
judicial process constitute a denial of rights
protected by the Constitution and laws of the
United States?

Both these questions are clearly to be answered
in the affirmative. More particularly, we contend
that judicial enforcement of racial restrictive
covenants constitutes governmental action in vio-
lation of each of the following rights guaranteed by
the Constitution and laws of the United States: (1)
The right to acquire, use, and dispose of property,
without being restricted in the exercise of such
right because of race or color. (2) The right to
compete on terms of equality, without being dis-
criminated against because of race or color, in se-
curing decent and adequate living accommoda-
tions. (3) The right to equal treatment before
the law.

2 8 In proceeding upon the premise that only governmental,
and not individual, action is prohibited by the Fifth and
Fourteenth Amendments, we do not mean to imply that this
assumption, based upon the decision in the Civil Rights
Cases, 109 U. S. 3, is not subject to re-examination by this
Court. Competent scholars have long questioned the cor-
rectness of that ruling.
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A. Judicial Enforcement of Private Covenants
Constitutes Governmental Action

It cannot successfully be argued that the de-
crees involved in these cases do not constitute
governmental action because the courts have acted
solely to enforce private contractual or property
rights. It is well settled that action is no less
governmental because it is taken by the judicial
rather than legislative or executive branches.
Virginia v. Rives, 100 U. S. 313, 318; Ex parte
Virginia, 100 U. S. 339, 346-347; Neal v. Dela-
ware, 103 U. S. 370, 397; Carter v. Texas, 177
U. S. 442, 447; Rogers v. Alabama, 192 U. S. 226,
231; Martin v. Texas, 200 U. S. 316, 319; Twin-
ing v. New Jersey, 211 U. S. 78, 90-91; Moore v.
Dempsey, 261 U. S. 86; Powell v. Alabama, 287
U. S. 45; Mooney v. Holohan, 294 U. S. 103;
Brown v. Mississippi, 297 U. S. 278; Chambers
v. Florida, 309 U. S. 227; Cantwell v. Connecticut,
310 U. S. 296, 307-311; A. F. of L. v. Swing, 312
U. S. 321, 324-326; Bridges v. California, 314
U. S. 252; Bakery Drivers Local v. Wohl, 315
U. S. 769; Cafeteria Union v. Angelos, 320 U. S.
293, 294; Pennekamp v. Florida, 328 U. S. 331;
Craig v. Harney, 331 U. S. 367. This is true even
where the judicial action is based upon common
law enforcement of private rights. Thus, in
A. F. of L. v. Swing, supra, an injunction to pro-
tect an employer from an interference with his
business, which under state law was tortious, was
held unconstitutional as a violation of rights se-
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cured by the Fourteenth Amendment. Accord:
Bakery Drivers Local v. Wohl, supra; Cafeteria
Union v. Angelos, supra. Compare Schenectady
Union Publishing Co. v. Sweeney, 316 U. S. 642,
in which this Court, equally divided, affirmed a
judgment for damages in a libel suit, where it
was contended that such judgment infringed the
freedom of speech secured by the Fourteenth
Amendment. Judgments in civil cases have fre-
quently been held unconstitutional on due pro-
cess or other grounds. Pennoyer v. Neff, 95 U. S.
714; Scott v. McNeal, 154 U. S. 34; Brinkerhoff-
Faris Trust d Savings Co. v. Hill, 281 U. S. 673;
Griffin v. Griffin, 327 U. S. 220; Hansberry v.
Lee, 311 U. S. 32, 41; Postal Telegraph Cable Co.
v. Newport, 247 U. S. 464, 476; cf. Williams v.
North Carolina, 325 U. S. 226.

A court which enforces a contract is not merely
a mechanical instrumentality for effectuating the
will of the contracting parties. The law enforces
contracts because there is a public interest in
placing the force of the state behind the effectua-
tion of private agreements not contrary to any
recognized social policy. "Law is a statement of
the circumstances in which the public force will
be brought to bear upon men through the courts."
American Banana Co. v. United Fruit Co., 213
U. S. 347, 356. The enforcement of contracts is
a public act involving more than the attempt of
individuals to carry out their own private
arrangements.
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Whatever difficulties may be involved in draw-
ing the line between governmental and individual
action for other purposes, the line of demarcation
is clear and precise with respect to actions in-
volving racial discrimination. Only those actions
of individuals which are in no respect sanctioned,
supported, or participated in by any agency of
government are beyond the scope of the Fifth
and Fourteenth Amendments. Racial discrimi-
nations which are merely "the wrongful acts of
individuals" can remain outside the ban of the
Constitution only so long as they are "unsup-
ported by State authority in the shape of laws,
customs, or judicial or executive proceedings."
Civil Rights Cases, 109 U. S. 3, 17.

B. The Decrees Below Invade Rights Secured by
the Constitution and Laws of the United States

(1) In General: The Scope of Constitutional Protection
against Governmental Discriminations Based on Race or
Color

The decisions of this Court stand in vigorous
affirmation of the principle that "our Constitution
is color blind."' The Court has been consistent
and unequivocal in its denunciation of discrimi-
nations based upon race or color. E. g., Strauder
v. West Virginia, 100 U. S. 303; Civil Rights
Cases, 109 U. S. 3; Buchanan v. Warley, 245 U. S.

29 Mr. Justice Harlan, dissenting in Plessy v. Ferguson,
163 U. S. 537, 559.
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60; Yick Wo v. Hopkins, 118 U. S. 356; Truax v.
Raich, 239 U. S. 33; Edwards v. California, 314
U. S. 160, 185; Hill v. Texas, 316 U. S. 400; Steele
v. Louisville d& Nashville Railroad Co., 323 U. S.
192. In Hirabayashi v. United States, 320 U. S.
81, 100, it was stated:

Distinctions between citizens solely be-
cause of their ancestry are by their very
nature odious to a free people whose in-
stitutions are founded upon the doctrine of
equality. For that reason, legislative
classification or discrimination based on
race alone has often been held to be a
denial of equal protection. ick Wo v.
Hopkins, 118 U. S. 356; u Cong Eng v.
Trinidad, 271 U. S. 500; Hill v. Texas, 316
U. S. 400.

The Hirabayashi case recognized, of course, that
this principle, like all other principles of law, is
not an absolute. But the attitude which the
Court will take in dealing with assertedly justi-
fiable racial restrictions was clearly defined in
Korematsu v. United States, 323 U. S. 214, 216:

all legal restrictions which curtail the civil
rights of a single racial group are ia
mediately suspect. That is not to say that
all such restrictions are unconstitutional.
It is to say that courts must subject them
to the most rigid scrutiny. Pressing pub-
lic necessity may sometimes justify the
existence of such restrictions; racial an-
tagonism never can.
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The Court's approach to these questions may thus
be summarized, in general terms, as follows: Dis-
tinctions based on race or color alone are in most
instances irrelevant and, therefore, invidious under
the Constitution. They can be justified, if at all,
only by the weightiest countervailing interests.
Because of its unique role in our constitutional
system as the guardian of the civil rights of minor-
ities, this Court will make the most searching
inquiry into the sufficiency of any grounds as-
serted as justification for racial discrimination."
In making such inquiry, the Court will be mind-
ful of the fact that the Fourteenth Amendment
was primarily intended "to prevent state legisla-
tion designed to perpetuate discrimination on the
basis of race or color." Railway Mail Associa-
tion v. Corsi, 326 U. S. 88, 94. While this con-
stitutional safeguard extends to all persons alike
in the rights which it secures (Yick Wo v. Hop-

a The scope of judicial inquiry concerning constitutional
invasions has undoubtedly been most intense where civil
liberties are involved. "Freedom of press, freedom of
speech, freedom of religion are in a preferred position."
Murdock v. Pennsylvania, 319 U. S. 105, 115; Follett v. Mc-
Corrmiack, 321 U. S. 573, 577; Marsh v. Alabanma, 326 U. S.
501, 509; United States v. Carolene Products Co., 304 U. S.
144, 152-153, note 4. In the present cases, where enforce-
ment of racial restrictive covenants against individuals be-
longing to distinctive minority -groups has the effect of deny-
ing them the right to adequate housing, equal justification
exists for the closest kind of judicial scrutiny into the asserted
justification for invasion of that right. Cf. Yick Wo v.
Hopkins, 118 U. S. 356; Ho Ah Kow v. Nunan, 12 Fed. Cas.
252 (C. C. D. Cal.).
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kins, 118 U. S. 356; Truax v. Raich, 239 U. S.
33), it will not be overlooked that constitutional
protection for the rights and liberties of the Negro
was the primary object to be attained by adoption
of the Amendment. In Strauder v. West Vir-
ginia, 100 U. S. 303, 306, 307, 310, Mr. Justice
Strong's opinion for the Court stated:

It [the Fourteenth Amendment] was de-
signed to assure to the colored race the
enjoyment of all the civil rights that under
the law are enjoyed by white persons, and
to give to that race the protection of the
general government, in that enjoyment,
whenever it should be denied by the States.

* * * What is this but declaring that
the law in the States shall be the same for
the black as for the white; that all persons,
whether colored or white, shall stand equal
before the laws of the States, and, in re-
gard to the colored race, for whose pro-
tection the amendment was primarily
designed, that no discrimination shall be
made against them by law because of their
color * * *

* * * * *

The Fourteenth Amendment makes no
attempt to enumerate the rights it designed
to protect. It speaks in general terms, and
those are as comprehensive as possible.
Its language is prohibitory; but every pro-
hibition implies the existence of rights and
immunities, prominent among which is an
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immunity from inequality of legal protec-
tion, either for life, liberty, or property.
Any State action that denies this immunity
to a colored man is in conflict with the
Constitution.

The Court has had occasion to apply these
general principles to a variety of specific situa-
tions. The earliest class of cases involving gov-
ernmental action of a discriminatory character
relates to the exclusion of Negroes from juries.
It was soon settled that where Negroes have been
intentionally and systematically excluded from
serving on a grand or petit jury, equal protection
of the laws is denied to the Negro defendant
against whom an indictment or conviction has
been obtained. This is true whether the exclu-
sion occurred by reason of the direct command
of a state statute (Strauder v. West Virginia,
100 U. S. 303; Bush v. Kentucky, 107 U. S. 110),
or because of the discriminatory practices of
selection employed by state officials (Pierre v.
Louisiana, 306 U. S. 354; Hale v. Kentucky, 303
U. S. 613; Hollins v. Oklahoma, 295 U. S. 394;
Norris v. Alabama, 294 U. S. 587; Carter v.
Texas, 177 U. S. 442; Neal v. Delaware, 103 U. S.
370). Similarly, the constitutional authority
given to Congress to implement the Fourteenth
Amendment by appropriate legislation empowers
it to provide that state officials, including judges,
shall be guilty of a federal penal offense for
causing such a discriminatory selection of jurors.
Ex parte Virginia, 100 U. S. 339.
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Another class of cases involving governmental
racial discriminations relates to suffrage. The
right to qualify as a voter, even in primary elec-
tions, may not be denied by a' State on the ground
of color, without offending the equal protection
clause. Nixon v. Herndon, 273 U. S. 536. "States
may do a good deal of classifying that it is difficult
to believe rational, but there are limits, and it is
too clear for extended argument that color cannot
be made the basis of a statutory classification
affecting the right set up in this case." Id., at
541. This Court has held such discrimination
unconstitutional even where it is imposed by a
committee of a political party, if its authority to
do so originates in the laws of the State. Nixon
v. Condon, 286 U. S. 73. In that case, Mr. Justice
Cardozo's opinion for the Court stated (p. 89):

Delegates of the State's power have dis-
charged their official functions in such a
way as to discriminate invidiously between
white citizens and black. [Citations omit-
ted.] The Fourteenth Amendment, adopted
as it was with special solicitude for the
equal protection of members of the Negro
race, lays a duty upon the court to level by
its judgment these barriers of color.

More recently, the Court has held, upon an exami-
nation of a state's statutes dealing with primaries,
that the exclusion of Negroes from voting in a
primary election by a political party constituted
a denial by the State of the right to vote which is
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constitutionally secured against discrimination.
Smith v. Allwright, 321 U. S. 649, overruling
Grovey v. Townsend, 295 U. S. 45. Even though
the discrimination in that case was effected by a
private organization, the Court held that where a
State "endorses, adopts and enforces" the dis-
crimination, the State itself has denied constitu-
tional rights. The portion of the Court's opinion
dealing with this question is pertinent here:

The United States is a constitutional de-
mocracy. Its organic law grants to all citi-
zens a right to participate in the choice of
elected officials without restriction by any
State because of race. This grant to the
people of the opportunity for choice is not
to be nullified by a State through casting
its electoral process in a form which per-
mits a private organization to practice
racial discrimination in the election. Con-
stitutional rights would be of little value if
they could be thus indirectly denied. Lane
v. Wilson, 307 U. S. 268, 275.

Racial discriminations prohibited by the Four-
teenth Amendment are not confined solely to
rights as fundamental as those relating to suffrage
or to a fair criminal trial. They relate as well to
the privileges which a State may offer to its
citizens; what is offered to its white citizens must
equally be offered to its colored citizens. To deny
substantial equality in the enjoyment of such
privileges is to deny the equal protection of the
laws. An example is the privilege of attending
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the law school at a state university. A state is
not required to furnish legal education to its citi-
zens; but if it offers such education to its white
citizens, an equal privilege cannot be denied to its
colored citizens. Missouri ex rel. Gaines v. Can-
ada, 305 U. S. 337.'

a In Misouri e rel. Gaines v. Canada, supra, it was as-
sumed (p. 344) that the State fulfills its obligation by furnish-
ing "equal facilities in separate schools." It may be observed,
however, that this Court has never had occasion to rule
directly on the question whether compulsory segregation in
education, even where substantially equal facilities are
afforded, is a denial of rights under the Fourteenth Amend-
ment. The Canada case does not so rule, for it was held that
the petitioner was entitled to be admitted to the law school
of the state university, no other proper provision for his legal
training having been made. (The Missouri court, however,
interpreted the mandate as being fulfilled by furnishing sepa-
rate and equal facilities. State v. Canada, 344 Mo. 1238.)
In other instances, also, this Court was not required to con-
sider the precise point. In Gong Lun v. Rice, 275 U. S. 78, it
was held that equal protection was not deprived in classifying
a Chinese child as "colored" and in compelling the child to
attend a school for other colored persons. The issue whether
any segregation would be valid does not seem to have been
directly raised, although its validity was assumed by the
Court. Cummings v. Board of Education, 175 U. S. 528, held
that where separate high school facilities for colored children
had been abandoned, an injunction to restrain collection of
local taxes was not proper. Berea college v. Kentucky, 211
U. S. 45, involved a state statute which prohibited any per-
son, corporation or association from receiving both Negro
and white persons as pupils for instruction. The decision
was limited to holding the statute valid as applied to a do-
mestic corporation whose corporate power could be defined
by the state. Whether a person or association could be so
prohibited from teaching or whether a pupil could claim an,



60

A State, it has been held, may require that pas-
sengers in intrastate transportation be segre-
gated according to color (Plessy v. Ferguson, 163
1U. S. 537); but denial of equal transportation
facilities because of race or color would be a dis-
crimination prohibited by the Constitution. M-
Cabe v. Atch., T. & Santa Fe Ry. Co., 235 U. S.
151, 160-162. "The denial to appellant of equal-
ity of accommodations because of his race would
be an invasion of a fundamental individual right
which is guaranteed against state action by the
Fourteenth Amendment." Mitchell v. United
States, 313 U. S. 80, 94.

unlawful discrimination was not decided. See, however,
Meyer v. Nebraska, 262 U. S. 390, where the defendant was
convicted for having taught the German language in a paro-
chial school under a state statute which forbade the instruc-
tion of any language except English to children in primary
schools. The right of the teacher to instruct was held to be
a liberty protected by the due process clause which the Court
concluded was violated by the statute. Accord: Bartels v.
Iowa, 262 U. S. 404. See also, Pierce v. Society of Sisters,
268 U. S. 510, holding invalid a statute imposing compulsory
attendance at a public primary school. The legislation was
viewed as an infringement of the liberties of parents to direct
the education of their children and was held to be an unwar-
ranted interference with the right of a private school to
secure pupils for instruction.

Plessy v. Ferguson, 163 U. S. 537, does not, it is believed,
decide the issue, for, assuming that equal though segregated
travel facilities may meet the requirements of the Constitu-
tion, it does not follow that the same is true of education
where the very fact of segregation may, itself, result in
inequalities of the opportunity to learn, which depends not
only on instruction but on the association with fellow pupils.
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It is also settled that the Constitution pro-
hibits discriminations against persons of a par-
ticular race or color, which operate to prevent
them from carrying on a business or calling.
Yick Wo v. Hopkins, 118 U. S. 356; Truax v.
Raich, 239 U. S. 33. Discrimination is no less in-
valid because it is evident only through the man-
ner in which a state law is administered. Thus,
in Yick Wo v. Hopkins, supra, it was held that
equal protection of the laws was denied where
city officials so administered a municipal licensing
ordinance as to grant laundry permits to white
persons but consistently to deny them to Chinese.
The Court said (118 U. S. at 374):

The fact of this discrimination is admit-
ted. No reason for it is shown, and the
conclusion cannot be resisted, that no rea-
son for it exists except hostility to the race
and nationality to which the petitioners
belong, and which in the eye of the law is
not justified. The discrimination is, there-
fore, illegal * * *

In Truax v. Raich, supra, the right of an indi-
vidual to have an employer be free in his selec-
tion of employees, unrestrained by racial limita-
tions imposed by the State, was held to be pro-
tected by the Fourteenth Amendment. Mr. Jus-
tice Hughes' opinion for the Court in that case
declared (239 U. S. at 41) that a State's unques-
tionably broad police power

does not go so far as to make it possible
for the State to deny to lawful inhabitants,
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because of their race or nationality, the
ordinary means of earning a livelihood. It
requires no argument to show that the
right to work for a living in the common
occupations of the community is of the
very essence of the personal freedom and
opportunity that it was the purpose of the
Amendment to secure. [Citations omit-
ted.] If this could be refused solely upon
the ground of race or nationality, the pro-
hibition of the denial to any person of the
equal protection of the laws would be a
barren form of words.

Similarly, in Yu Cong Eng. v. Trinidad, 271 U. S.
500, a statutory provision which forbade books
of account from being kept in the Chinese lan-
guage, and thus had the effect of preventing many
Chinese merchants from remaining in business,
:was regarded as a denial of the equal protection
and due process safeguards incorporated in the
Philippine Autonomy Act (Act of August 29,
1916, c. 416, sec. 3, 39 Stat. 546).

(?) The Right to Acquire, Use, and Dispose of Property,
Without Diserimination because of Race or Color

There is a line of cases which constitute direct
precedent for the proposition that the right to
acquire, use, and dispose of property is a right
which neither the States nor the Federal Gov-
ernment can abridge or limit on the basis of race
or color. The first of these cases is Buchanan v.
Warley, 245 U. S. 60, decided thirty years ago by
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a unanimous Court after extensive deliberation.'
In that case, a municipal ordinance of the City of
Louisville, Kentucky, enacted for the avowed
purpose of preventing ill-feeling and conflict be-
tween the white and colored races, prohibited any
colored person from moving into and occupying
as a residence any house in a city block where
the majority of dwellings were occupied by white
persons. The converse was also prohibited, name-
ly, the establishment of a residence by a white
person in a city block where the majority of
houses were occupied as residents by Negroes.

Suit was brought by a white property owner
against a Negro purchaser to compel specific per-
formance of a contract for the sale of property
located in a block where a majority of the resi-
dences were occupied by white people. The ven-
dee, by way of answer, asserted that he could not
take occupancy of the property under the local
ordinance.' Reversing the judgment of the Court
of Appeals of Kentucky, this Court held the ordi-
nance invalid as a deprivation of the owner's
property rights without due process of law.

2 The case was argued April 10 and 11, 1916; was restored
to the docket for reargument on April 17, 1916; was reargued
April 27, 1917; and was decided November 5, 1917.

- The contract specifically provided that the purchaser
was not to be bound unless the property could lawfully be
occupied by him as a residence. The majority of residences
in the particular block were occupied by white persons, and
the purchaser would have not been bound under the contract
unless the ordinance was held invalid (245 U. S. 69-70).
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"Property", the Court stated, "is more than the
mere thing which a person owns. It is elemen-
tary that it includes the right to acquire, use, and
dispose of it. The Constitution protects these
essential attributes of property, * * * True
it is that dominion over property springing from
ownership is not absolute and unqualified. The
disposition and use of property may be controlled
in the exercise of the police power in the inter-
est of the public health, convenience, or wel-
fare." (245 U. S. at 74.) However, to impose
such a restraint on alienation and acquisition,
based solely on the color of the occupant, was
held "not a legitimate exercise of the police
power of the State, and is in direct violation of
the fundamental law enacted in the Fourteenth
Amendment of the Constitution preventing state
interference with property rights except by due
process of law." (Id., at 82.)

In thus holding that the police power of a
State-broad as it is in justifying restrictions
upon property rights (see Euclid v. Ambler
Realty Co., 272 U. S. 365, 395)-cannot sustain
restrictions based solely on color, the Court re-
lied in no small measure on the rights of colored
purchasers to acquire property, and to use and
enjoy it, without being discriminated against
because of their color. Referring to the provi-
sions of Rev. Stat. § 1978, c. 31, sec. 1, 14 Stat.
27 (8 U. S. C. 42), and Rev. Stat. § 1977, c.
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114, sec. 16, 16 Stat. 144 (8 U. S. C. 41), the
Court stated (pp. 78-79):

Colored persons are citizens of the United
States and have the right to purchase
property and enjoy and use the same with-
out laws discriminating against them solely
on account of color. Hall v. DeCuir, 95 U. S.
485, 508. These enactments did not deal
with the social rights of men, but with
those fundamental' rights in property
which it was intended to secure upon the
same terms to citizens of every race and
color. Civil Rights Cases, 109 U. S. 3,
22. The Fourteenth Amendment and these
statutes enacted in furtherance of its
purpose operate to qualify and entitle a
colored man to acquire property without
state legislation discriminating against him
solely because of color.

Some of the arguments which are still made,
expressly or tacitly, to support the validity of
racial residential segregations were rejected in
Buchanan v. Warley. The answers given by the
Court then are no less valid today. It was argued
that the ordinance should be upheld because it
represented an attempt to deal with the serious
and difficult problem of race hostility. But,
answered the Court, the solution of this problem
"cannot be promoted by depriving citizens of
their constitutional rights and privileges" (245
U. S. 80-81). Similarly, in reply to the con-
tention that segregation would prevent race con-
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fliets and promote the public peace, the Court
said: "Desirable as this is, and important as is
the preservation of the public peace, this aim
cannot be accomplished by laws or ordinances
which deny rights created or protected by the
iFederal Constitution" (p. 81). Finally, to the
oft-repeated assertion that the property of ad-
jacent owners becomes depreciated when colored
persons move into the area, the Court replied:
"But property may be acquired by undesirable
white neighbors or put to disagreeable though
lawful uses with like results" (p. 82).

Although Harmon v. Tyler, 273 U. S. 668, 8' and
City of Richmond v. Deans, 281 U. S. 704,'" were
per curiamn decisions, the factual situations pre-
sented in those cases demonstrate the broad basis
on which this class of cases rests. Harmon v.
Tyler involved a municipal ordinance and a paral-
leling state statute which, broadly summarized,
forbade a Negro person from establishing a
residence in a "white community" and a white
person from establishing a residence in a "Negro
community" except by obtaining the written con-
sent of a majority of the persons of the opposite
race living in the community. The suit involved
injunctive relief sought by one inhabitant of a
"white community" against another owner to

34 Reversing 160 La. 943, in which the Supreme Court of
Louisiana adhered to its previous ruling in Tyler v. Harmon,
158 La. 439.

3 Affirming 37 F. 2d 712 (C. C. A. 4).
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restrain him from renting a dwelling to Negro
tenants without obtaining the necessary consents.
In ruling that the laws did not contravene the
provisions of the Fourteenth Amendment and that
the relief could not be denied on that ground, the
Supreme Court of Louisiana held that the legis-
lation was not discriminatory since it applied
equal restraints to both races, that the purpose of
the legislation was to discourage social inter-
course between the races, and that, unlike
Buchanan v. Warley, there were no restraints on
the right to sell or buy property, but only on the
right to occupy it as a dwelling. Since the ruling
in Buchanan v. Warley was clearly opposed to.
each of the grounds relied on by the Louisiana
court, it is not surprising that this Court reversed
per curiam on the authority of that case.

City of Richmond v. Deans, supra, involved a
municipal ordinance which attempted to achieve
segregation by prohibiting any person from re-
siding in a city block where the majority of
residences were occupied by those with whom.
such person was forbidden to enter into marriage
under state law. The ordinance was thus similar
to the one involved in Buchanan v. Warley. The
case, however, involved the rights of a Negro
purchaser who had entered into a contract to
purchase a dwelling in a block where he would
have been prohibited from residing under the
terms of the ordinance. Upon threats of the
ordinance being enforced against him, he filed



68

suit to enjoin the city from doing so. The Dis-
trict Court issued the injunction and the Circuit
Court of Appeals, in affirming, ruled that the
ordinance, while framed in terms of marriage,
was actually based on color alone and, as such,
was unconstitutional under Buchanan v. Warley,
and Harmon v. Tyler. This Court affirmed per
curiam on the authority of these latter cases.

In summary, therefore, Buchanan v. Warley
and the cases following it have established the
broad principle that an individual is protected by
the Fifth and Fourteenth Amendments from legis-
lative enactments which limit, solely because of
race or color, his right to acquire, use, or dispose
of property. As to this right, neither the States
nor the Federal Government can impose or en-
force general legislative restrictions based ex-
clusively on race or color. Segregation of
residential areas on the basis of the race or color
of the occupants involves (1) an arbitrary and
unreasonable classification which cannot be justi-
fied even under the broad police power, and
(2) a deprivation without due process of law of
the property right of an owner freely to sell, and
the correlative right of a buyer freely to purchase
and occupy. Persons who are otherwise eligible
and willing to acquire property cannot be denied
such right simply because they are of a particular
race or color. Nor is any such racial or color
classification any less unconstitutional because it
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is made to depend upon the consent of the owners
of neighboring property.

In Fay v. New York, 332 U. S. 261, this Court,
in referring to statutes enacted by Congress to
implement the Fourteenth Amendment, stated
pp. 282-283: "For us the majestic generalities
of the Fourteenth Amendment are thus reduced
to a concrete statutory command when cases in-
volve race or color which is wanting in every
other case of alleged discrimination." As we
have shown, the respective rights of vendor and
purchaser of property to deal with each other
freely and without restraint because of each
other's race or color are sufficiently clear under
the Fourteenth Amendment. Buchanan v. War-
ley, supra. Congress, however, has so plainly
stated the rights which are secured by that
Amendment as to leave no room for doubt in this
regard. Section 1978 of the Revised Statutes
(8 U. S. C. 42) provides:

All citizens of the United States shall
have the same right, in every State and
Territory, as is enjoyed by white citizens
thereof to inherit, purchase, lease, sell,
hold, and convey real and personal prop-
erty.U

The District of Columbia, which is subject to the legis-
lative power of Congress, is undoubtedly embraced in the
term "every State or Territory." Talbott v. Silver Boo
County, 139 U. S. 438, 444; Geofroy v. Riggs, 133 U. S. 258.
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Section 1979 of the Revised Statutes (8 U. S. C.
43) provides:

Every person who, under color of any
statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects,
or causes to be subjected, any citizen of
the United States or other person within
the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities
secured by the Constitution and laws, shall
be liable to the person injured in an action
at law, suit in equity, or other proper
proceeding for redress.

Section 1978 of the Revised Statutes was de-
rived from Section 1 of the Civil Rights Act
of 1866, 14 Stat. 27." That statute, which be-
came law while the Fourteenth Amendment was
under consideration by Congress, is undoubtedly

"Section 1 provided:
" * * That all persons born in the United States and

not subject to any foreign power, excluding Indians not
taxed, are hereby declared to be citizens of the United States;
and such citizens, of every race and color, without regard to
any previous condition of slavery or involuntary servitude,
except as a punishment for crime whereof the party shall
have been duly convicted, shall have the same right, in every
State and Territory in the United States, to make and enforce
contracts, to sue, be parties, and give evidence, to inherit,
purchase, lease, sell, hold, and convey real and personal
property, and to full and equal benefit of all laws and pro-
ceedings for the security of person and property, as is enjoyed
by white citizens, and shall be subject to like punishment,
pains, and penalties, and to none other, any law, statute,
ordinance, regulation, or custom, to the contrary notwith-
standing."
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a clear expression of rights which, if not else-
where guaranteed by the Constitution, were in-
tended to be secured by the Fourteenth Amend-
ment itself. See Flack, Adoption of the Four-
teenth Amendment (1908) 19-40. The validity
of the section, constituting as it does an exercise
of the authority given to Congress by Section 6
of the Fourteenth Amendment to enforce its
provisions by appropriate legislation, has never
been doubted. Strauder v. West Virginia, 100
U. S. 303, 311-312; Virginia v. Rives, 100 U. S.
313, 317-318; Ex parte Virginia, 100 U. S. 339,
364-365; Civil Rights Cases, 109 U. S. 3, 16-17,
22; Buchanan v. Warley, 245 U. S. 60, 78.

In Virginia v. Rives, supra, speaking of Sec-
tions 1977 and 1978 of the Revised Statutes,
the Court said (p. 318):

The plain object of these statutes, as of
the Constitution which authorized them,
was -to place the colored race, in respect
of civil rights, upon a level with whites.
They made the rights and responsibilities,
civil and criminal, of the two races exactly
the same.

88 Section 1977 (8 U. S. C. 41) provides:
"All persons within the jurisdiction of the United States

shall have the same right in every State and Territory to
make and enforce contracts, to sue, be parties, give evidence,
and to the full and equal benefit of all laws and proceedings
for the security of persons and property as is enjoyed by
white citizens, and shall be subject to like punishment, pains,
penalties, taxes, licenses, and exactions of every kind, and
to no other."
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Those statutes "partially enumerating what civil
rights colored men shall enjoy equally with white
persons, founded as they are upon the amend-
ment, are intended for protection against State
infringement of those rights." (Ibid.)

Again, in Strauder v. West Virginia, supra,
the Court stated that those sections (p. 311)-

partially enumerate the rights and im-
munities intended to be guaranteed by the
Constitution * * *.

It was further stated (p. 312):
This act puts in the form of a statute
what had been substantially ordained by
the constitutional amendment. It was a
step towards enforcing the constitutional
provisions.

When a State, through its judiciary, enforces
a restrictive covenant against a colored citizen of
the United States, it thereby denies him the right
to purchase or lease property solely on racial
grounds. As regards the particular property in-
volved, it enforces a disability against Negro citi-
zens which does not exist for white citizens. It
creates differences in rights between citizens on
the basis of color where Congress has ordained
that they shall be "exactly the same."

It is clear, therefore, that the right to ac-
quire, use, and dispose of property is a right
which the Constitution protects against govern-
mental restrictions based solely on race or color.
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There can be no doubt that racial restrictive cov-
enants do impinge upon that right. We submit
that judicial enforcement of such covenants inter-
feres also with other constitutional rights, namely,
(1) the right to equality of opportunity, without
hindrance because of race or color, in securing
decent and adequate housing facilities, and (2) the
right to equal treatment before the law. B-
chanan v. Warley and the cases following it
have settled that no constitutional justification
exists for legislative residential segregations based
solely on race or color. There remains the ques-
tion whether judicial decrees enforcing private
racial restrictions have any greater constitutional
justification. This question is discussed infra,
pp. 77-85.

(3) The Right to Compete on Terms of Equality, without
Hindrance because of Race or Color, in Securing Decent
and Adequate Living Accommodations

Truax v. Raich, 239 U. S. 33, 41, holds that
the Constitution forbids racial discriminations
with respect to "the right to work for a living
in the common occupations of the community,"
because that right "is of the very essence of the
personal freedom and opportunity that it was
the purpose of the [Fourteenth] Amendment to
secure". What is involved in the cases now be-
fore the Court is essentially the right to compete
on terms of equality, without hindrance because
of race or color, in securing decent and adequate
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living accommodations. The State can no more
participate in a denial to its citizens of that right
than it can, as Truax v. Raich holds it cannot,
in a denial of the right of equality of oppor-
tunity in pursuing "the ordinary means of earn-
ing a livelihood". Both rights are essential
attributes of the "freedom and opportunity" se-
cured by the Constitution. Neither can be denied
on grounds of race or color without doing violence
to our fundamental law.

We need not labor the point. "Housing is a
necessary of life." Block v. Hirsh, 256 U. S. 135,
156. And see Bowles v. Willingham, 321 U. S.

503. The right to work for a living is meaning-
less without the right to live in a habitable place.
It is not suggested that the Constitution guaran-
tees every man a house of his own choosing, any
more than it guarantees him a job of his own
choosing. What it does guarantee is that the
States and the Federal Government will not exert
their authority so as to deny him equality of op-
portunity, simply because of his race or color, in
obtaining a job or a house from an employer or
property-owner who would otherwise be able 'and
willing to give him a job or to sell or rent a house
to him.

(4) The Right to Equal Treatment before the Law

The fundamental principle that all men, regard-
less of their race or color, stand equal before
the law is imbedded in the Constitution and laws
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of the United States. In Truax v. Corrigan, 257
U. S. 312, 332, this Court said:

"All men are equal before the law,"
"This is a government of laws and not of
men," "No man is above the law," are
all maxims showing the spirit in which
legislatures, executives and courts are ex-
pected to make, execute, and apply laws.

The doctrine upholdir e equality of all men
was given expression in e Declaration of Inde-
pendence: "We hold these truths to be self-
evident, that all men are created equal, that they
are endowed by their Creator with certain un-
alienable Rights, that among these are Life,
Liberty, and the pursuit of Happiness."

This is more than an abstract pledge. It is
given meaning and effect by the provision of the
Fourteenth Amendment that no person shall be
denied the equal protection of the laws. In Hill
v. Texas, 316 U. S. 400, 406, Mr. Chief Justice
Stone's opinion for the Court stated: "Equal
protection of the laws is something more than an
abstract right. It is a command which the State
must respect, the benefits of which every person
may demand."

In Strauder v. West Virginia, 100 U. S. 303,
307, this Court paraphrased the Fourteenth
Amendment in these terms:

What is this but declaring that the law in
the States shall be the same for the black
as for the white; that all persons, whether
colored or white, shall stand equal before
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the laws of the States, and, in regard to
the colored race, for whose protection the
amendment was primarily designed, that
no discrimination shall be made against
them by law because of their color?
[Italics added.]

Pursuant to its authority under the Fourteenth
Amendment, Congress in 1870 enacted the fol-
lowing statute (R. S. § 1977, c. 114, sec. 16, 16
Stat. 144):

All persons within the jurisdiction of the
United States shall have the same right in
every State and Territory in the United
States to make and enforce contracts, to
sue, be parties, give evidence, and to the
full and equal benefit of all laws and pro-
ceedings for the security of person and
property as is enjoyed by white citizens,
and shall be subject to like punishment,
pains, penalties, taxes, licenses, and exac-
tions of every kind, and none other

* * *. [Italics added.]
However vague its boundaries, the right to

equal treatment before the law certainly re-
quires, as a minimum, that courts shall not estab-
lish a rule of law which, in its very terms, makes
race or color a controlling factor in its applica-
tion. Snowden v. Hughes, 321 U. S. 1, makes
it clear that where a statute or rule of law, fair
on its, face, is applied differently to those who
are entitled to be treated alike, there "is not
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a denial of equal protection unless there is shown
to be present in it an element of intentional
or purposeful discrimination." 321 U. S. at 8.

Judicial enforcement of racial restrictive cove-
nants is quite different. In the first place, the
rule of law under which such covenants are en-
forced is on its face unfair and discriminatory.
If the courts which enforce such covenants were
merely applying a general rule that all restraints
on alienation are enforceable, that might be one
thing. It is quite another when the courts do not
enforce all restraints on alienation, but do ap-
prove those which are based on race and color.
See infra, pp. 107, 114. We urge that, by force
of the Fifth and Fourteenth Amendments and
the statutes enacted thereunder, the States and
the Federal Government cannot establish rules of
law which in their very terms make race or color
relevant in their application.

Secondly, even if the rule of law here involved
is not discriminatory on its face, there can be no
doubt, as has already been shown, that it is ap-
plied so as to discriminate against particular
minority groups. It has been said that these
covenants are enforced against all persons, re-
gardless of their race or color. But the short
answer is that, as a practical matter, such cove-
nants are never directed against any but members
of particular minority groups.
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(6) Jdiciagly-Enforced Racial Restrictins Hae No
Greater Oonstittionar Jtifation Than Legilatively-
Imposed Residential Segregations

As has been shown, supra, pp. 25, 40-42, ra-
cial restrictive covenants came to be widely used
only after this Court had ruled that racial resi-
dential segregation could not be imposed by state
or municipal legislatures. They seem to have
been adopted as a substitute for such legislation,
and have, indeed, well fulfilled that role. Racial
restrictive covenants have become so pervasive in
this country that the consequences of their en-
forcement are hardly distinguishable from, and
certainly no less serious than, the legislatively-
imposed segregations invalidated in Buchanan v.
Warley and the cases following it.

The sociological data already set forth (supra,
pp. 27-39) show that boundaries beyond which
Negroes cannot make their homes are no less real
when imposed by restrictive covenants than when
imposed by legislation. The result of the con-
stantly increasing use of restrictive covenants has
been large-scale compulsory segregation of racial
groups with respect to housing. That segregation
is not confined to Louisville, Kentucky, as it was
in Buchanan v. Warley; it has become a national
problem; the effects of such covenants are ap-
parent in most of the major urban communities of
our country.

Practically and realistically, judicially-enforced
racial restrictive covenants have a scope and effect
at least as broad as racially restrictive housing leg-
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islation. Legally, we submit, they are equally
invalid. The Court is not here concerned with
the effect or validity of isolated racial restrictive
covenants. It is confronted by the existence of
such a mass of covenants in different sections of
the country as to warrant the assertion that pri-
vate owners have, by contract, put into effect
what amounts to legislation affecting large areas
of land-legislation which, if enacted by Con-
gress, by a state legislature, or by a municipal
council, would be invalid. Judicial enforcement
of racial restrictive covenants has made this a
Nation of racial patch quilts, thus presenting
constitutional issues which must be resolved by
weighing the interests of more than a single
vendor or a single vendee. It is the presence
of a public interest-the interest of millions of
Negroes, Jews, Mexicans, Indians and others who
desire to acquire property without restriction
because of race or creed, as well as the interest of
the non-minority public in removing and avoiding
the deleterious social results of segregation-
which must invalidate judicial decrees enforcing
racial restrictive covenants.

As this Court, speaking through Mr. Justice
Holmes, stated (Block v. Hirsh, 256 U. S. 135,
155):

Plainly circumstances may so change in
time or so differ in space as to clothe with
such an interest [i. e., a public interest]
what at other times or in other places
would be a matter of purely private con-
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cern. * * * [Citations omitted.] They
dispel the notion that what in its im-
mediate aspect may be only a private trans-
action may not be raised by its class or
character to a public affair.

The same point can perhaps be made by para-
phrasing the "governing constitutional principle"
which this Court has distilled from its decisions
under the Contract Clause: When a widely dif-
fused public interest has become enmeshed in a
network of multitudinous private arrangements
and governmental machinery has been invoked for
the effectuation of such arrangements, that public
interest cannot be submerged by abstracting one
such arrangement from its context and treating
it as. though it were an isolated private covenant
immune from the prohibitions of the Fourteenth
and Fifth Amendments. Cf. East New York Bank
v. Hahn, 326 U. S 230, 232.

Marsh v. Alabama, 326 U. S. 501, illustrates the
controlling effect of such a public interest in the
resolution of issues as to the validity of govern-
mental action under the Due Process Clauses. In
that case, the appellant, a Jehovah's Witness,
undertook to distribute religious literature on the
sidewalk of a town all of the property in which
was owned by a single corporation. Although
warned that the sidewalk was private property
and that distribution of her literature was for-
bidden, the appellant refused to desist. She was
arrested and convicted of violating a state statute
making it criminal to enter or remain on the
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premises of another after having been warned not
to do so. In this Court, the appellant contended
that her conviction violated her constitutional
rights.

In agreeing with the appellant, this Court gave
short shrift to the State's contention that the cor-
poration's right to control activities in the com-
pany town was "coextensive with the right of a
homeowner to regulate the conduct of his guests."
326 U. S. at 506. Cf. Martin v. Struthers, 319
U. S. 141, 148. It refused, in balancing the prop-
erty rights of a landowner as against the civil
rights of a religious propagandist, to attach the
same weight to the right of a corporation to use
the state machinery to deny a distributor of relig-
ious literature access to an area which, in every
respect but ownership, was indistinguishable from
any other town or village, as would attach to the
right of an individual to invoke governmental
organs in order to keep religious solicitors off his
parcel of land. Ibid. It did so because there was
another interest which weighed in the balance-
the interest of the public, in that case, those in-
habitants of the company town who, just as resi-
dents of municipalities, had "an identical interest
in the functioning of the community in such man-
ner that the channels of communication remain
free". 326 U. S. at 507.

It is of crucial importance, therefore, that those
who enter into racial restrictive covenants and
who seek to employ the machinery of government
in their enforcement "are not acting in matters
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of merely private concern like the directors or
agents of business corporations. They are acting
in matters of high public interest",' in that they
are attempting to use the power of the State to
deny to millions of other persons, solely on racial
grounds, the right to decent and adequate housing.
To such an attempt at discrimination, the States
and the Federal Government cannot proffer the
aid and support of their courts.

In Buchanan v. Warley, 245 U. S. 60, the "au-
thority of the State to pass laws in the exercise
of the police power, having for their object the
promotion of the public health, safety and wel-
fare" was invoked. 245 U. S. at 74. It was urged
that the ordinance should be sustained because it
would "promote the public peace by preventing
race conflicts" (id. at 81), and because "acquisi-
tions by colored persons depreciate property
owned in the neighborhood by white persons".
Id. at 82. While recognizing that the police
power of a state is "very broad" and that its
exercise "is not to be interfered with by the courts
where it is within the scope of legislative author-
ity and the means adopted reasonably tend to
accomplish a lawful purpose", the Court held that
"it is equally well established that the police
power, broad as it is, cannot justify the passage
of a law or ordinance which runs counter to the
limitations of the Federal Constitution" on the

8 Nixon v. Condon, 286 U. S. 73, 88.
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power of government to deny "those fundamental
rights in property which it was intended to secure
upon the same terms to citizens of every race and
color". 245 U. S. at 74, 79.

Much less may these "fundamental rights" be
denied by judicial action at the instance of those
who, rather than invoking the broad police power
of a State, must rely solely on their interest as
neighbors to justify a discrimination which a
sovereign State, through its legislature, is without
power to impose. As has been noted, the legisla-
tive power denied in Buchanan v. Warley encom-
passed the interest of white persons in avoiding
the depreciation of their property allegedly flow-
ing from the acquisition by colored persons of
neighboring property. There can be no doubt of
the insufficiency of that interest alone when it,
together with the general police powers of the
state, was held to be inadequate constitutional
justification for racial segregation.

It has been pointed out that racial restrictive
covenants came into general use as a substitute
for invalidated racial segregation legislation. But,
in some respects, the covenant device has been
more than a substitute for legislation; it has met
the requirements of those desiring to exclude
Negroes and other minorities and it has made it
possible to do so more certainly and expeditiously.
Thus the evils attendant upon racial segregation
have been aggravated.
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By using the restrictive covenant device, those
desirous of imposing racial restrictions can bypass.
the democratic processes of legislation through
which the desirability of such restrictions is
passed upon by the elected representatives of
the people. Numerous, though relatively small,
groups of property owners can, through the cove-
nant device, deny to large groups of people
thought to be racially undesirable the right to
buy, lease, or use property for long periods of
time, indeed often forever. In so doing, they
are not required to, nor do they generally, give
any consideration to the broader social and eco-
nomic consequences of their action. Legislative
racial segregation can at least be planned so
that accommodations can be made for changes in
populations, needs, etc. But racial segregation
through the covenant device is wholly haphazard.
It is subjected to none of the restraining in-
fluences on stark racial prejudice which might
make for deliberate, considered judgment.

The absence of such a judgment as a possible
reasoned basis for the governmental action here
involved underlines the views this Court has al-
ready announced with respect to the lower degree
of deference due to state judicial action as con-
trasted with legislative action. Here, as in
Bridges v. California, 314 U. S. 252, 261, the
judgments below "do not come to us encased in
the armor wrought by prior legislative delibera-
tion." A legislative "declaration of the State's.
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policy would weigh heavily in any challenge of
the law as infringing constitutional limitations."
Cantwell v. Connecticut, 310 U. S. 296, 307-308.
But not so when "the judgment is based on a
common law concept of the most general and un-
defined nature." 310 U. S. at 308.

(6) The Decrees Below Cannot Be Js8tifed on any Theory

of "Waiver" of Constitutional Rights

It may possibly be contended that, even if
judicial enforcement of private racial discrimina-
tions violates rights secured by the Constitution
and laws of the United States, the decrees below
are nevertheless valid because they merely en-
force agreements of a voluntary nature, and the
persons against whom the decrees are directed
cannot be heard to complain because they have
"consented" to such agreements, either actually
or constructively.

We submit that such a contention would be
wholly without merit. Whatever its validity as
against the white sellers, the argument could
have no application whatsoever against the col-
ored purchasers. Such persons have obviously
relinquished none of their constitutional rights
merely by entering into agreements for the pur-
chase and occupancy of property. These pur-
chasers can hardly be regarded as "parties" to
the restrictive agreements expressly directed
against them.

That the property which they agreed to pur-
chase was already subject to a restrictive cove-
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nant is relevant only in so far as such covenant
limited, under state law, the scope of the seller's
rights of alienation. But it begs the question
to conclude that, because the seller under state
law cannot legally sell to him, the colored pur-
chaser is therefore precluded from asserting that
such state law violates his constitutional rights.

Moreover, the question of "waiver" involves
essentially the same balancing of public and pri-
vate interests as that which is involved in the
broader question of constitutional validity. See
supra, pp. 79-83. On the one hand, the State
undoubtedly has an interest in enforcing private
contractual arrangements. Persons who enter
into such arrangements ordinarily have a right
to rely upon the aid of the law in their effectua-
tion. But, on the other hand, there is a counter-
vailing interest against the use of such aid where
it is invoked to enforce a denial of constitu-
tional rights. A white owner of covenanted land
may, in a sense, perhaps be regarded as having
"waived" his property right of free alienation
to the extent of the restriction imposed by the
covenant. But the interest of the State in hold-
ing him to such a "waiver" is, we submit, clearly
outweighed by the interest-protected by the Con-
stitution and laws of the United States-in en-
abling prospective purchasers to compete on terms
of equality, without being discriminated against
by governmental action based solely on race or
color.
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C. The case of Cormigan qs. Bucley

Corrigan v. Buckley, 271 U. S. 323, does not
foreclose the argument here presented. To be
sure, the facts in the Corrigan case are essentially
similar to those in the present cases. But a care-
ful examination of the Court's ruling discloses
that the points now being raised were not settled
by that case.

The facts in the Corrigan case are simple. In
1921, thirty white owners of property situated in
the same block in Washington, D. C., including
the plaintiff Buckley and the defendant Corrigan,
entered into an agreement that no part of their
properties would ever be used or occupied by, or
sold or leased or given to, any Negro. In 1922
Corrigan, notwithstanding this restrictive cove-
nant, agreed to sell her lot to the defendant Curtis,
a Negro. Buckley thereupon brought suit to en-
force the restrictive covenant by enjoining the
defendants from executing the contract of sale,
and by enjoining Curtis from taking title to the
property, and from using or occupying it. The
defendants moved to dismiss the bill on the ground
that the covenant was "void" in that it was con-
trary to the Constitution and laws of the United
States, and was against public policy. No other
issue was presented by the pleadings or the argu-
ments in the lower courts.

The defendants' motions were overruled, a final
decree of injunction was granted, and was affirmed
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on appeal by the Court of Appeals for the District
of Columbia. 299 Fed. 899. The defendants then
prayed an appeal to this Court on the ground
that such an appeal was authorized under the pro-
visions of Section 250 of the Judicial Code, as it
then stood, in that the case was one "involving
the construction or application of the Constitu-
tion of the United States" (paragraph 3), and
"in which the construction of" certain laws of
the United States, namely Sections 1977, 1978,
1979 of the Revised Statutes, were "drawn in
question" by the defendants (paragraph 6).

This Court held that the appeal should be dis-
missed for want of jurisdiction. The Court found
that, under the pleadings, the only constitutional
question involved was that arising from the al-
legations in the defendants' motions to dismiss,
namely, that the covenant which was the basis of
the suit was "void" in that it was contrary to and
forbidden by the Fifth, Thirteenth, and Four-
teenth Amendments. This question was found to
be so insubstantial as not to authorize an appeal.
The Court reaffirmed its earlier holdings that these
Amendments have reference only to governmental
action and not to any action of private individuals.
Civil Rights Cases, 109 U. S. 3, 11; Virginia v.
Rives, 100 U. S. 313, 318; United States v. Harris,
106 U. S. 629, 639; Talton v. Mayes, 163 U. S. 376,
383; Hodges v. United States, 203 U. S. 1, 16, 18.

Similarly,, the Court held that there was no sub-
stantial question as to the "construction" of Sec-
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tions 1977, 1978 and 1979 of the Revised Statutes.
These provisions, like the constitutional amend-
ments under whose sanction they were enacted,
"do not in any manner prohibit or invalidate con-
tracts entered into by private individuals in re-
spect to the control and disposition of their own
property." (271 U. S. at 331.) The Court also
held that the contentions "earnestly pressed by
the defendants in this court that the indenture
is not only void because contrary to public policy,
but is also of such a discriminatory character that
a court of equity will not lend its aid by enforc-
ing the specific performance of the covenant"
were questions involving consideration of rules
not expressed in any constitutional or statutory
provision, and therefore could not be reviewed
on appeal unless jurisdiction was otherwise ac-
quired.

The appellants had argued before this Court
that the decrees of the courts below constituted
a violation of the Fifth and Fourteenth Amend-
ments of the Constitution, in that they involved
a deprivation of liberty and property without due
process of law. Citing Buchanan v. Warley, 245
U. S. 60, and other cases, appellants had urged
that the "decrees have all the force of a statute,"
and that since it would have been beyond the legis-
lative power to authorize enforcement of such
covenants, they could not constitutionally be en-
forced through judicial action. This contention,
it may be conceded, is substantially similar to
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that which petitioners are here pressing. But it
is far from clear that this contention was in any
way passed upon by this Court in the Corrigan
case. The only paragraph in the Court's opinion
dealing with this contention (271 U. S. at 331-32)
reads as follows:

And, while it was further urged in this
Court that the decrees of the courts below
in themselves deprived the defendants of
their liberty and property without due
process of law, in violation of the Fifth
and Fourteenth Amendments, this con-
tention likewise cannot serve as a juris-
dictional basis for the appeal. Assuming
that such a contention, if of a substantial
character, might have constituted ground
for an appeal under paragraph 3 of the
Code provision, it was not raised by the
petition for the appeal or by any assign-
ment of error, either in the Court of
Appeals or in this Court; and it likewise
is lacking in substance. The defendants
were given a full hearing in both courts;
they were not denied any constitutional or
statutory right; and there is no semblance
of ground for any contention that the
decrees were so plainly arbitrary and con-
trary to law as to be acts of mere spoliation.
See Delmar Jockey Club v. Missouri, supra,
335. Mere error of a court, if any there be,
in a judgment entered after a full hearing,
does not constitute a denial of due process
of law. Central Land Co. v. Laidley, 159
U. S. 103, 112; Jones v. Buffalo Creek Coal
Co., 245 U. S. 328, 329.




