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JURISDICTION.

Jurisdiction exists by virtue of Title 28, United States
Code, Sec. 1257 (3).

The Supreme Court of the State of Colorado, being the
highest court in said State, has rendered its final judgment
and decision in these cases (17 R. 51-56; 18 R. 67-71) wherein
a right, privilege and immunity under the Constitution of
the United States has been specially set up and claimed
by petitioner, to-wit: freedom from unreasonable search
and seizure by virtue of the Fourth and Fourteenth Amend-
ments of the Constitution of the United States. (Case No.
17, R. 17, 41, 42, 45, 46, 50, 51; Case No. 18, R. 5.7, 47, 48,
55, 56, 66).

DATES OF JUDGMENTS.

The judgment of the Supreme Court of Colorado in
case No. 17 was entered on November 3, 1947 (17 R. 51).
Petition for Rehearing was denied December 8, 1947 (17 R.
59). Petition for Certiorari was filed February 14, 1948,
and was granted April 26, 1948 (17 R. 60).

In case No. 18, the judgment of the Supreme Court
was entered November 24, 1947 (18 R. 67). Petition for
Rehearing was denied December 15, 1947 (18 R. 71). Peti-
tion for certiorari was filed February 14, 1948, and granted
April 26, 1948 (18 R. 73).

CONSTITUTIONAL QUESTION INVOLVED.

The sole question presented is whether or not the Four-
teenth Amendment has made the right established by the
Fourth Amendment effective against state action—that is,
whether the privacy of a citizen is protected from unreason-
able search and seizure when the same is perpetrated by
state officers acting under state law.

SPECIFICATION OF ERRORS TO BE RELIED ON.
The Colorado Supreme Court erred:

1. In affirming the convictions of petitioner.



— 3

2. In holding that the evidence procured by an un-
lawful search and seizure was admissible against petitioner.

3. In failing to hold that such search and seizure and
the use of evidence so obtained deprived petitioner of the
protection of the Fourth and Fourteenth Amendments to
the Constitution of the United States.

STATEMENT OF THE CASE.

This brief is filed in behalf of the petitioner in cases
No. 17 and No. 18. Record references to case No. 17 will be
indicated as 17 R. and to case No. 18 as 18 R. .
They will refer to the page numbers of the printed trans-
cript.

Petitioner was charged by informations filed in two
separate cases in the District Court of the City and County
of Denver with conspiracies to perform an abortion (17 R. 1;
18 R. 1). None of the other alleged co-conspirators joins
in this petition.

The cases were tried separately and separate writs of
error sued out from the Colorado Supreme Court, bt were
argued together, and while separate opinions were written,
the opinion on the constitutional question in No. 17 (17 R.
54, 55) was adopted by reference as the opinion in No. 18
(18 R. 69). The constitutional question which we are seek-
ing to review is the same in both cases. It appears from
the record in both cases that investigators and officers of
the district attorney’s office, some of whom were attorneys
at law, without a search warrant or order of court entered
the private office of petitioner, who is a duly licensed and
qualified practicing physican, put him under arrest and seized
his private books and records (17 R. 11-16; 18 R. 27-29). The
books and records contained the names, addresses, and
telephone numbers of his patients (17 R. 12; 18 R. 28).
These books were taken from the doctor’s office and were
thoroughly examined by the district attorney’s officers and
the patients, whose names and addresses appeared in said
books, were brought to the district attorney’s office and in-
terrogated as to the purpose of their visit to the doctor and
as to what ailment they were suffering from (17 R. 14, 15;
18 R. 28).
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As a result of the information obtained from the books
so seized, followed by an inquisition of the patients, in-
formations were filed against petitioner (17 R. 15). At
the trial of each case the investigators and officers of the
district attorney’s office gave testimony as to how they ob-
tained the books (17 R. 11-15; 18 R. 27-28). The chief in-
vestigator testified that he instructed three of the attaches
of the district attorney’s office, two of whom were attorneys
to arrest petitioner (17 R. 11). He ordered them to go to
the doctor’s office and obtain the records (17 R. 11; 18 R. 28).
The deputy district attorney testified that he went to the
office of Dr. Wolf and saw the book, referred to as Exhibit
““A” in case No. 17 (17 R. 11; offered at 17 R. 9, and ad-
mitted at 17 R. 18) and referred to as Exhibit ‘‘E’’ in case
No. 18 (18 R. 27; offered and admitted 18 R. 33), which was
on the table in the office and that he picked up the book,
looked through the book, and it was his conclusion that the
book contained the names of patients (17 R. 12). He had no
search warrant or other order (17 R. 11). The investigator
for the District Attorney testified:

““At the time we arrested him we had instrue-
tions to pick up any evidence that might be perti-
nent to the case (17 R. 13).

““When we went to Dr. Wolf’s office we had no
knowledge of Mildred Cairo. Never knew such a
person existed. Went to Wolf’s office to get his rec-
ords and to arrest him. After we got to the District
Attorney’s office we looked through the record and
looked up the names of the people in there. We
found the name of Mildred Cairo. Then we con-
tacted Mildred Cairo. We made an appointment to
see her as a result of the knowledge which we ob-
tained from the book. Then she came to our office
and she told us all about it. Then we looked up
names of other patients in this book. I don’t know
how many other names we looked up, possibly ten.
We looked at every name in the book. Some names
had an address, and some names a telephone num-
ber. We didn’t know what these people were suf-
fering from. We knew they were patients. They
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were women. We went out and contacted these peo-
ple and went to find out for what purpose they
went to Dr. Wolf. We didn’t contact all of them.
We only contacted those where there were prices
stated. We contacted these people and made them
come to the District Attorney’s office. We didn’t
know what was the matter with them until they came.
The only information we had so far as Miss Cairo
was concerned came from the book. The same with
all other cases, except Miss Martin’s (17 R. 14, 15).

‘““We got about ten or twelve women in alto-
gether. The information was filed against Dr. Wolf
on the information that the District Attorney had
from the books.”” (17 R. 15).

Six women whose names were found in the doctor’s
book were brought to the district attorney’s office and sub-
jected to an inquisition. As to the procedure followed by
the district attorney and his officers in the interrogation
of these women, we refer to what they said in court:

J. Z. testified under cross-examination as fol-
lows (18 R. 32):

“I signed a statement in the distriet attorney’s
office.

“I was informed that I could be prosecuted, but
that if I cooperated that most likely nothing would
be done. I gathered this impression from Mr. Hum-
phreys.

‘““He used the word ‘cooperation.” He told me
that I had committed a crime and asked for my co-
operation.

““Mr. Malach showed me my statement this morn-
ing.

“I did not go to the district attorney’s office vol-
untarily. I objected to coming to the distriet at-
torney’s office, and they said they would send the
wagon out, so I said I would come down peacefully.
I am not married.
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“I was in the district attorney’s office for several
hours. At first I refused to cooperate, but after two
hours I told them my story.”’

“They threatened to bring me down in the pa-
trol. Again I refused to talk for almost an hour.
They told me that I was an accomplice and that I
had committed a crime, but they led me to believe
that if I cooperated I would not be prosecuted.’’

M. L. R. testified under cross examination (18
R. 34):

“I didn’t voluntarily make a complaint against
them. I was taken to the district attorney’s office. I
was questioned by Mr. Humphreys and two men. They
said they wanted me to cooperate with the district
attorney. I was scared and nervous.”’

B. B. testified under cross examination as fol-
lows (18 R. 35):

“I was called to come to the district attorney’s
office by Mr. Humphreys. He informed me that I
might be prosecuted. I signed a statement.

“I asked him what would come of all this and
he said that he hoped nothing, but that I had been
in on it, and that my abortion was a crime.’’

Petitioner filed motions for the return of his books
and records (17 R. 5; 18 R. 5-T) which were denied (17
R. 18; 18 R. 11). The book containing the names of pe-
titioner’s patients was offered in evidence by the district
attorney (17 R. 9; 18 R. 33), objected to by petitioner (17
R. 9; 18 R. 33), and admitted into evidence (17 R. 18; 18
R. 33).

Petitioner moved to quash the information and for a
directed verdict of not guilty on the ground that the in-
formation and the action were based on evidence obtained
from petitioner in violation of his rights under the Fourth
and Fifth Amendments to the Constitution of the United
States (17 R. 17).

Petitioner was found guilty and sentenced to terms in
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the State Penitentiary (17 R. 44; 18 R. 55). The judg-
ment of the trial court were affirmed by the Supreme Court
of Colorado (17 R. 51, 52; 18 R. 67, 68).

SUMMARY OF ARGUMENT.

Although the specific question has never been decided,
the concept of due process developed by this Court neces-
sarily implies freedom from unreasonable search and seiz-
ure. The due-process clause of the Fourteenth Amendment
requires that actions of state officials shall not violate the
basic principles of liberty and justice inherent in our po-
litical institutions. Among these basic principles is the
protection of a person’s privacy from arbitrary govern-
mental interference. Protection against unreasonable search
and seizure is ‘‘implicit in the concept of ordered liberty’’
and is therefore covered by the due process clause of the
Fourteenth Amendment.

Protection from unreasonable search and seizure is es-
sential to the preservation of other constitutional rights.
The exploratory search for evidence is a tool of the despotic
police state and has no place in a democratic government.
Freedom from search and seizure without a warrant is a
basic right of Englishmen dating back to the Magna Charta,
and is an essential element of the concept of dune process
of law.

The search and seizure in this case was unreasonable
and violated the due process clause of the Fourteenth Amend-
ment. The use of the books wrongfully seized from peti-
tioner as evidence in the trial of these cases vielated the
due process clause of the Fourteenth Amendment.

ARGUMENT.

1. Although The Specific Question Has Never Been
Decided, The Concept Of Due Process Developed By This
Court Necessarily Embraces Freedom From Unreasonable
Search And Seizure.

This Court has held that the Fourth Amendment, like
all other amendments which constitute the federal Bill of
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Rights, has no application to the state governments. Na-
tional Safe Dept. Co. v. Illinots, 232 U. S. 58. That de-
cision was made without any consideration of the impact
of the Fourteenth Amendment upon the Bill of Rights. Twice
this Court has expressly declined to consider whether the
Fourteenth Amendment has made the provisions of the
Fourth Amendment applicable to the state governments.
Adams v. New York, 192 U. S. 585, 594 ; Consolidated Ren-
dering Co. v. Vermont, 207 U. S. 541, 551. In Weeks v.
United States, 232 U. S. 383, there is a dictum to the ef-
fect that the limitations of the Fourth Amendment apply
only to the federal.government and its officials (p. 398). The
effect of the due process clause of the Fourteenth Amend-
ment was not considered. However, in its discussion of the
reason, origin, and history of the Fourth Amendment, this
Court in the Weeks case, supra, very strongly indicated that
the right of privacy is a basic right of the citizen. This
Court said:

““As was there shown, it took its origin in the deter-
mination of the framers of the Amendments to the
Federal Constitution to provide for that instrument
a Bill of Rights, securing to the American people,
among other things, those safeguards which had grown
up in England to protect the people from unreason-
able searches and seizures, such as were permitted
under the general warrants issued under authority
of the government, by which there had been inva-
sions of the home and privacy of the citizens, and
the seizure of their private papers in support of
charges, real or imaginary, made against them. Such
practices had also received sanction under warrants
and seizures under the so-called writs of assistance,
issued in the American colonies. See 2 Watson, Const.
1414 et seq. Resistance to these practices had estab-
lished the principle which was enacted into the fun-
damental law in the 4th Amendment, that a man’s
house was his castle, and not to be invaded by any gen-
eral authority to search and seize his goods and papers.
Judge Cooley, in his Constitutional Limitations, pp.
425, 426, in treating of this feature of our Constitution
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said: ‘The maxim that ‘every man’s house is hig
castle’ is made a part of our constitutional law in
the clauses prohibiting unreasonable searches and
seizures, and has always been looked upon as of
high value to the citizen.” ¢Accordingly,’ says Lieber
in his work on Civil Liberty and Self-Government, 62,
in speaking of the English law in this respeet, ‘no
man’s house can be forcibly opened, or he or his goods
be carried away after it has thus been forced, except
in cases of felony; and then the sheriff must be fur-
nished with a warrant, and take great care lest he
commit a trespass. This principle is jealously insis-
ted upon.” ” (p. 390 of 232 U. S.; Italics added).

A. The due-process clause of the Fourteenth
Amendment requires that actions of state officiald
shall not violate the basic principles of liberty and
justice inherent in our political institutions.

It is our position that the concept of due process as
it has been gradually evolved by the decisions of this Court
necessarily compels protection of one’s privacy from gov-
ernmental oppression.

In Twining v. New Jersey, 211 U. S. 78, 99, 100. The
Court said:

¢* * * it is possible that some of the personal

rights safeguarded by the first eight Amendments
against National action may alse be safeguarded
against state action, because a denial of them would
be a denial of due process of law. * * * If this
is so, it is not because those rights are enumerated
in the first eight Amendments, but because they are
of such a nature that they are included in the con-
ception of due process of law. Few phrases of the
law are so elusive of exact apprehension as this.
Doubtless the difficulties of ascertaining its conno-
tation have been increased in American jurisprudence,
where it has been embodied in constitutions and put
to new uses as a limit on legislative power. This
court has always declined to give a comprehensive
definition of it, and has preferred that its full meaning
should be gradually ascertained by the process of
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inclusion and exclusion in the course of the deci-
sions of cases as they arise. There are certain gen-
eral principles, well settled, however, which narrow
the field of discussion, and may serve as helps to
correct conclusions. These principles grow out of
the proposition universally accepted by American
courts on the authority of Coke, that the words ‘due
process of law’ are equivalent in meaning to the words
‘law of the land,’ contained in that chapter of Magna
Carta which provides that ‘no freeman shall be tak-
en, or imprisoned, or disseised, or outlawed, or ex-
iled, or any wise destroyed; nor shall we go upon
him, nor send upon him, but by the lawful judgment
of his peers or by the law of the land.” ”’

Speaking of the due-process clause, this Court in Her-
bert v. State of Louisiana, 272 U. S. 312, 316, said:

“‘The due process of law clause in the Fourteenth
Amendment does not take up the statutes of the
several states and make them the test of what it re-
quires; nor does it enable this court to revise the de-
cisions of the state courts on questions of state law.
What it does require is that state action, whether
through one agency or another, shall be consistent
with the fundamental principles of liberty and jus-
tice which lie at the base of all our civil and politi-
cal institutions and not infrequently are designated
as ‘law of the land.” ”’

In the Twining case, supra this Court said (p. 101 of
211 U. S.):

“‘The words due process of law ‘were intended
to secure the individual from the arbitrary exercise
of the powers of government, unrestrained by the
established principles of private rights and distribu-
tive justice.””” (Italics added).

In Palko v. Connecticut, 302 U. S. 319, 324, this Court
indicated the proper rule for determining the applicabil-
ity of specific immunities of the Bill of Rights to state gov-
ernments: '
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“On the other hand, the due process clause of
the Fourteenth Amendment may make it unlawful
for a state to abridge by its statutes the freedom of
speech which the First Amendment safeguards against
encroachment by the Congress * * * or the like
freedom of the press * * * | or the free exer-
cise of religion * * * or the right of peaceable
assembly without which speech would be unduly
trammeled * * * or the right of one accused of
crime to the benefit of counsel * * *. In these
and other situations immunities that are valid as
against the federal government by force of the spe-
cific pledges of particular amendments have been
found to be implicit in the concept of ordered lib-
erty, and thus, through the Fourteenth Amendment,
become valid as against the states.”” (Italics added)

The latest pronouncement of this Court on the question
here involved is Adamson v. People of California, 332 U. S.
46, 53-54, in which the Court said:

“The due process clause of the Fourteenth Amend-
ment, however, does not draw all the rights of the
federal Bill of Rights under its protection. That con-
tention was made and rejected in Palko v. Connecti-
cut, 302 U. S. 319, 323. It was rejected with citation
of the cases excluding several of the rights protect-
ed by the Bill of Rights, against infringement by
the National Government. Nothing has been called
to our attention that either the framers of the Four-
teenth Amendment or the states that adopted intend-
ed its due process clause to draw within its scope
the earlier amendments to the Constitution. Palko
held that such provisions of the Bill of Rights as
were “implicit in the concept of ordered liberty,” 302
U. S. at page 325, became secure from state inter-
ference by the clause. But it held nothing more.”’
(Ttalics added)

Apparently, the Court in the Adamson case adopted the
formula suggested in the Palko case by Justice Cardoza,
which in turn follows the principle of the Twining case.
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B. Freedom from unreasonable search and seiz-
ure is ‘‘“implicit in the concept of ordered liberty.”’

The question must then be tested by inquiring as to
whether or not the right of privacy guaranteed by the Fourth
Amendment is ‘‘implicit in the concept of ordered liberty.”’
In the Adamson and Twining cases, the Court held that
a state law or constitution which authorizes the district
attorney to comment on the failure of an accused to give
testimony was not offensive to the due-process clause. We
believe, however, that those rulings are not persuasive here.
In those cases, the Court sustained the validity of state
laws authorizing the district attorney to comment on the
failure of an accused to testify, but the right of the district
attorney to make such comment was established and con-
trolled by general law which was interpreted and applied
by a court sitting in judgment with both parties present
with the right to be heard, whereas, in the case of an un-
reasonable search and seizure, the officer perpetrating it
acts beyond the bounds of the law and in accordance with
his own unbridled whim. In cases where police officers
obtain confessions by coercion, it is held to be beyond the
pale of due process. Malinski v. New York, 324 U. S. 401;
Ward v. Texas, 316 U. S. 547; Hysler v. Florida, 315 U. S.
411; Chambers v. Florida, 309 U. S. 227; Ashcraft v. Ten-
nessee, 322 U. S. 143; 327 U. S. 274. The seizure of evi-
dence by police officers without warrant violates the due
process clause of the Fourteenth Amendment in the same
way as does the use of coercion to compel self-incrimination.

The Fourth Amendment was intended to forever
abolish general and exploratory searches and seizures un-
der so-called writs of assistance. It was the universal be-
lief of the founders of our government that such practices
were odious and utterly incompatible with free institutions.

“The practice had obtained in the colonies of issuing
writs of assistance to the revenue officers, empower-
ing them, in their discretion, to search suspected places
for smuggled goods, which James Otis pronounced
‘the worst instrument of arbitrary power, the most
destructive of English liberty, and the fundamental
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principles of law, that ever was found in an English
law book;’ since they placed ‘the liberty of every man
in the hands of every petty officer.” This was in
February, 1761, in Boston, and the famous debate
in which it occurred was perhaps the most promi-
nent event which inaugurated the resistance of the
colonies to the oppressions of the mother country.
‘Then and there,” said John Adams, ‘then and there
was the first scene of the first act of opposition to
the arbitrary claims of Great Britain. Then and
there the child Independence was born.”” Boyd wv.
United States, 116 U. S. 616, 625.

This Court has never departed from the above decision.
It has been re-affirmed many times. In the recent case of
Harris v. United States, 331 U. S. 145, 155; this Court said:

““The dangers to fundamental personal rights
and interests resulting from excesses of law-enforce-
ment officials committed during the course of crim-
inal investigations are not illusory. This Court has
always been alert to protect against such abuse. But
we should not permit our knowledge that abuses some-
times occur to give sinister coloration to procedures
which are basically reasonable. We conclude that
in this case the evidence which formed the basis of
petitioner’s conviction was obtained without viola-
tion of petitioner’s rights under the Constitution.”’

C. Protection against unreasonable search and
seizure s necessary to the preservation of other con-
stitutional rights.

The struggle against search and seizure went hand
in hand with the struggle for freedom of the press. See
Chafee, Freedom of Speech, Ch. VI. Long before the Amer-
ican revolution, the security of the English home against
unwarranted entry by the King’s officers had become a
firmly established principle in English constitutional law,
as evidenced by the historic words uttered by Lord Chatham:

““The poorest man may in his cottage bid de-
fiance to all the forces of the Crown; it may be frail,
its roof may shake, the wind may blow through it;



the storm may enter, the rain may enter; but the
King of England cannot enter; all his forces dare
not cross the threshold of that ruined tenement.’’
(cited in Chafee, Freedom of Speech, p. 296).

The importance of this doctrine in the English common
law is pointed out in 2 Story on the Constitution, page 648:

““This provision [against unreasonable search
and seizure] seems indispensable to the full enjoy-
ment of the rights of personal security, personal lib-
erty, and private property. It is little more than
the affirmance of a great constitutional doctrine of
the common law. And its introduction into the amend-
ments was doubtless occasioned by the strong sensi-
bility excited, both in England and America, upon
the subject of general warrants almost upon the eve
of the American revolution.”

And Stimson in The Law of Federal and State Consti-
tutions, page 46, states:

“It [rule against search and seizure] is, of
course, closely conected with the right of a person
not to be compelled to give self-criminating evi-
dence, but it has a far broader historical connec-
tion, with the general objection of the Englishman to
inquisitions, visitatorial expeditions by king or Crown
officer, going straight back, indeed, to the great clause
of Magna Carta.”’

General raids and exploratory searches for evidence
are a handy weapon for despotic governments. Such odious
practices are used to suppress free speech and free press.

The right of free speech and free press is an inherent
right of every citizen of the United States. See Hague v.
Committee for Industrial Organizations, 307 U. S. 496. The
Fourth Amendment is a necessary implementation of the
basic democratic right of free speech, without which it ean-
not exist. As already observed, this Court has never been
called on to decide the specific question here, but there are
numerous statements in the opinions of this Court which
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conclusively show that immunity from searches and seiz-
ures is of the very essence of liberty, an essential right of
free citizenship, and an absolutely necessary limitation on
the powers of government. All will agree, of course, that
a government may abuse its legitimate functions. This is
proven by past and contemporaneous -history. It is pre-
cisely because a government with unlimited powers oppres-
ses the people, that constitutions were written and cer-
tain basic fundamental rights established in the citizenry
which even the government can not violate.

‘“Anyone who respects the spirit as well as the
letter of the Fourth Amendment would be loath to
believe that Congress intended to authorize one of
its subordinate agencies to sweep all our traditions
into the fire * * * and to direet fishing expedi-
tions into private papers on the possibility that that
may disclose evidence of crime. We do not discuss
the question whether it could do so if it tried, as
nothing short of the most explicit language would
induce us to attribute to Congress that intent. The
interruption of business, the possible revelation of
trade secrets, and the expense that compliance with
the Commission’s wholesale demand would cause are
the least considerations. It is contrary to the first
principles of justice to allow a search through all
the respondents’ records, relevant or irrelevant, in
the hope that something will turn up. Federal Trade
Commassion v. American Tobacco Co. 264 U. S. 298,
305-306.

In the instant case a doctor’s private records contain-
ing the names of his patients were taken from his office.

We quote from the dissenting opinion of Mr. Justice
Frankfurter in Harris v. United States, supra, at page 163
of 331 U. S,,

““This is the historic background against which
the undisputed facts of this case must be project-
ed. For me the background is respect for that pro-
vision of the Bill of Rights which is central to enjoy-
ment of the other guarantees of the Bill of Rights.
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How can there be freedom of thought or freedom
of speech or freedom of religion, if the police can,
without warrant, search your house and mine from
garret to cellar merely because they are executing
a warrant of arrest? How can men feel free if all
their papers may be searched, as an incident to the
arrest of someone in the house, on the chance that
something may turn up, or rather, be turned up?
Yesterday the justifying document was an illicit ra-
tion book, tomorrow it may be some suspect piece of
literature.”’

When we quote from dissenting opinions it is on a point
concerning which there was no disagreement between ma-
jority and minority. In the dissenting opinion of Mr. Jus-
tice Murphy in Harris v. United States, supra. at page 193
of 331 U. S,, it was said:

““The key fact of this case is that the search
was lawless. A lawless search cannot give rise to
a lawful seizure, even of contraband goods. And
‘good faith’ on the part of the arresting officers can-
not justify a lawless search, nor support a lawless
seizure. In forbidding unreasonable searches and
seizures, the Constitution made certain procedural
requirements indispensable for lawful searches and
seizures. It did not mean, however, to substitute the
good intentions of the police for judicial authoriza-
tion except in narrowly confined situations. His-
tory, both before and after the adoption of the
Fourth Amendment has shown good police intentions
to be inadequate safeguards for the precious rights
of man.”’

From the dissenting opinion of Mr. Justice Jackson
in the Harris case, supra, at page 198 of 331 U. S, we
quote:

“In view of the long history of abuse of search
and seizure which led to the Fourth Amendment, I
do not think it was intended to leave open an easy
way to circumvent the protection it extended to the
privacy of individual life. In view of the readiness
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of zealots to ride roughshod over claims of privacy
for any ends that impress them as socially desirable,
we should not make inroads on the rights protected
by this Amendment. The fair implication of the
Constitution is that no search of premises, as such,
is reasonable except the cause for it be approved
and the limits of it fixed and the scope of it partic-
ularly defined by a disinterested magistrate. If these
conditions are necessary limitations on a court’s
power expressly to authorize a search, it would not
seem that they should be entirely dispensed with
because a magistrate has issued a warrant which con-
tains no express authorization to search at all.

““Of course, this, like each of our constitutional
guaranties, often may afford a shelter for criminals.
But the forefathers thought this was not too great
a price to pay for that decent privacy of home, papers
and effects which is indispensable to individual dig-
nity and self-respect. They may have overvalued
privacy, but I am not disposed to set their com-
mand at naught.”” (Italics added)

In the Harris case, as we read it, the Court divided on
the question of contraband property, but there is no divi-
sion or disagreement on the essential right of privacy.

In Olmstead v. United States, 277 U. S. 438, the famous
wire tapping case, the majority of the Court held that there
could not be a physical search and seizure of something that
is intangible, namely, a conversation going over the wire.
We are not concerned here with that question because there
was a physical search and a physical seizure of the doc-
tor’s private books. Mr. Justice Brandeis, in a dissent-
ing opinion, discusses the importance of the Fourth Amend-
ment as a necessary protection for the right of free men:

““The protection guaranteed by the amendments
is much broader in scope. The makers of our Con-
stitution undertook to secure conditions favorable
to the pursuit of happiness. They recognized the
significance of man’s spiritual nature, of his feel-
ings and of his intellect. They knew that only a
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part of the pain, pleasure and satisfactions of life
are to be found in material things. They sought to
protect Americans in their beliefs, their thoughts,
their emotions and their sensations. They conferred,
as against the government, the right to be let alone
—the most comprehensive of rights and the right
most valued by civilized men. To protect that right,
every unjustifiable intrusion by the government upon
the privacy of the individual, whatever the means em-
ployed, must be deemed a violation of the Fourth
Amendment. And the use, as evidence in a crim-
inal proceeding, of facts ascertained by such intru-
sion must be deemed a violation of the Fifth.

“‘Applying to the Fourth and Fifth Amendments
the established rule of construction, the defendants’
objections to the evidence obtained by wire tapping
must, in my opinion be sustained. It is, of course,
immaterial where the physical connection with the
telephone wires leading into the defendants’ prem-
ises was made. And it is also immaterial that the
intrusion was in aid of law enforcement.”’ (pp. 478

and 479 of 277 U. S.).

The essential privacy of a doctor’s books is foreibly
stated by Mr. Justice Brandeis at page 487 of 277 U. S.:

““Telephones are used generally for transmis-
sion of messages concerning official, social, business
and personal affairs including communications that
are private and privileged—those between physician
and patient, lawyer and client, parent and child, hus-
band and wife.”’ (Italics added).

In the same dissenting opinion, Mr. Justice Brandeis
stated,

“The greatest dangers to liberty lurk in insidious
encroachment by men of zeal, well-meaning but with-
out understanding.”’ (page 479 of 277 U. S.).
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In Interstate Commerce Comm. v. Brimson, 154 U. S.
447, 478-479. This Court speaking through Mr. Justice
Harlan said:

‘““We do not overlook these constitutional limi-
tations which, for the protection of personal rights,
must necessarily attend all investigations conducted
under the authority of Congress. Neither branch
of the legislative department, still less any merely ad-
ministrative body, established by Congress, possesses,
or can be invested with, a general power of making
inquiry into the private affairs of the citizen. Kil-
bourn v. Thompson, 103 U. S. 168, 190. We said
in Boyd v. United States, 116 U. S. 616, 630,—and it
cannot be too often repeated,—that the principles
that embody the essence of constitutional liberty and
security forbid all invasions on the part of the gov-
ernment and its employes of the sanctity of a man’s
home and the privacies of his life. As said by Mr.
Justice Field in In re Pacific Railway Commission,
32 Fed. Rep. 241, 250, ‘of all the rights of the citizen,
few are of greater importance or more essential
to his peace and happiness than the right of personal
security, and that involves, not merely protection of
his person from assault, but exemption of his pri-
vate affairs, books, and papers from the inspection
and scrutiny of others. Without the enjoyment of this
right, all others would lose half their value.”’’ (Ital-
les added)

In Feldman v. United States, 322 U. S. 487, 489-490;
this Court said:

““The effective enforcement of a well designed
penal code is of course indispensable for social se-
curity. But the Bill of Rights was added to the
original Constitution in the conviction that too high
a price may be paid even for the unhampered en-
forcement of the criminal law and that, in its attain-
ment, other social objects of a free society should
not be sacrificed. We are immediately concerned
with the Fourth and Fifth Amendments, intertwined
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as they are, and expressing as they do supplement-
ing phases of the same constitutional purpose—to
maintain inviolate large areas of personal privacy.
See Boyd v. United States, 116 U. S. 616, 630. ‘The
efforts of the courts and their officials to bring the
guilty to punishment, praiseworthy as they are,
are not to be aided by the sacrifice of those great
principles [of the Fourth and Fifth Amendments]
established by years of endeavor and suffering which
have resulted in their embodiment in the fundamental
law of the land.” >’ (Italics added)

D. An wunreasonable search and seizure is a
violation of the due process clause under the rule of
Twiming v. New Jersey, supra.

1. Freedom from search and seizure without war-
rant is a basic right of Englishmen dating back to Magna
Charta.

In Twining v. New Jersey, supra, p. 100, the first test
of what constitutes due process is stated as follows:

“First. What is due process of law may be as-
certained by an examination of those settled usages
and modes of proceedings existing in the common and
statute law of England before the emigration of our
ancestors, and shown not to have been unsuited to
their civil and political condition by having been acted
on by them after the settlement of this country.”’
(Ttalics added).

We think that it already appears from this brief that
the right of privacy was deeply rooted into the traditions
and usages of England before the immigration. Lord Chat-
ham’s famous dictum as to the sanctity of a man’s cottage
is part of the folklore of the English speaking people.

It is thought that the rule in English law against search
and seizure without warrant derives from the provisions
of Magna Charta (c. 39)

1Stimson, The Law of Federal and State Constitutions, p. 46.
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“‘No freeman shall be taken or imprisoned, or
disseised, or outlawed or exiled, or anywise destroyed,
nor shall we go upon him, nor send upon him, but
by the lawful judgment of his peers, or by the law
of the land.”’ (cited in Twining v. New Jersey, supra,
p. 100).

The search warrant for stolen goods was of ancient
origin. 34 Harv. Law Rev. 362. But Lord Coke held that
the practice of issuing search warrants by justices of the
peace was contrary to the principles of Magna Charta:

“For justices of the peace to make warrants
upon surmises, for breaking the houses of any sub-
jects to search for felons or stolen goods, is against
Magna Charta.”’” Institutes, Bk. 4, pp. 176, 177 cited
in People ex rel Simpson v. Kempner, 208 N. Y.
16, 20; 101 N. E. 794.

Under the Stuarts the use of search warrants was
no longer confined to the recovery of stolen goods, but was
perverted to uncover evidence of sedition and treason.?
This practice was continued until it was struck down hy
Lord Camden in 1765 in the famous case of Ewntick v. Car-
rington, 19 How. St. Tr. 1029. It is elear from Lord Cam-
den’s opinion that he was enunciating no new principle of
law, but rather was sweeping away the refuse of the Star
Chamber from ancient constitutional doctrine. In compar-
ing the seizure of stolen goods and the seizure of documen-
tary evidence, he said:

¢ ‘The case of searching for stolen goods crept
into the law by imperceptible practice. No less a
person than my Lord Coke denied its legality, 4
Inst. 176; and, therefore, if the two cases resembled
each other more than they do, we have no right,
without an act of Parliament, to adopt a new prac-
tice in the criminal law, which was never yet allowed
from all antiquity. Observe, too, the caution with
which the law proceeds in this singular case. There
must be a full charge upon oath of a theft commit-

2Trial of Algernon Sidney for High Treason, 9 How. St. Tr. 818,
(1683).
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ted. The owner must swear that the goods are lodged
in such a place. He must attend at the execution
of the warrant, to show them to the officer, who must
see that they answer the description . . .”” (Cited
in Boyd v. United States, supra, p. 628; italics added.)

2. The rule against search and seizure is substantive
and fundamental rather than procedural.

We turn to the next rule of the Twining case, supra:

“Second. It does not follow, however, that a
procedure settled in English law at the time of the
emigration, and brought to this country and prac-
ticed by our ancestors, is an essential element of due
process of law.”” (p. 101 of 211 U. S.)

Under no possible construction can the right against
unlawful search and seizure be termed ‘‘procedural.’’ In
speaking of Lord Camden’s judgment in Entick v. Carring-
ton, supra, Mr. Justice Bradley said in the Boyd case,
supra, p. 630:

“The principles laid down in this opinion af-
fect the very essence of constitutional liberty and se-
curity.”’ (Italics added).

It is submitted that constitutional liberty cannot be
preserved, if the agents of government are permitted to
seize a man’s private papers without warrant.

‘““ ‘Papers are the owner’s goods and chattels;
they are his dearest property; and are so far from
enduring a seizure, that they will hardly bear an
inspection; and though the eye cannot by the laws
of England be guilty of a trespass, yet where pri-
vate papers are removed and carried away the secret
nature of those goods will be an aggravation of the
trespass, and demand more considerable damages in
that respect. Where is the written law that gives any
magistrate such a power? I can safely answer, there
is none; and, therefore, it is too much for us, with-
out such authority, to pronounce a practice legal
which would be subversive of all the comforts of so-
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ciety.”” Ewntick v. Carrington, supra, cited in Boyd
v. United States, supra, (pp. 627, 628 of 116 U. 8.).

The rule against search and seizure goes much deeper
than a mere matter of procedure. It protects a basic es-
sential right, the right of privacy. That right is squarely
within the third conclusion of this Court in the Twining
case, supra, which we shall next consider.

3. The rule against search and seizure is a
basic safeguard against arbitrary actions by the gov-
ernment and as such is an imherent feature of the
concept of due process of law.

“Third. But, consistently with the requirements
of due process, no change in ancient procedure can
be made which disregards those fundamental prin-
ciples, to be ascertained from time to time by judicial
action, which have relation to process of law, and
protect the citizen in his private right, and guard him
against the arbitrary action of government.”” Twin-
mg v. New Jersey, p. 101 of 211 U.S. (Italics added).

In Jones v. Securities and Exchange Commission, 297
U. 8. 1, 24, this Court speaking through Mr. Justice Suther-
land said:

‘‘The action of the commission finds no support
in right principle or in law. It is wholly unreason-
able and arbitrary. It violates the cardinal precept
upon which the constitutional safeguards of person-
al liberty ultimately rest—that this shall be a gov-
ernment of laws—because to the precise extent that
the mere will of an official or an official body is
permitted to take the place of allowable official dis-
cretion or to supplant the standing law as a rule of
human conduct, the government ceases to be ome of
laws and becomes an autocracy. Against the threat
of such a contingency the courts have always been
vigilant, and, if they are to perform their constitu-
tional duties in the future, must never cease to be
vigilant, to detect and turn aside the danger at its
beginning.”” (Italics added).
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Mr. Justice Cardozo in his dissenting opinion said:

““The opinion of the court reminds us of the
dangers that wait upon the abuse of power by official-
dom unchained. The warning is so fraught with
truth that it can never be untimely.”” (p. 32 of 297
U. S.).

An administrative agency or commission exercising ju-
dicial powers must proceed in accordance with standards
fixed by law; otherwise, its action is violative of due pro-
cess. That is precisely the reason why a search and seiz-
ure without search warrant specifically describing the place
to be searched and the person or thing to be seized is an
unreasonable search violative of the Constitution. Unless
police officers are kept within strict bounds in conducting
searches and seizures, their only guide is their free and
unfettered will. They may search for such books as their
unbridled zeal directs, and they may seize as many as they
feel will answer their purpose. They may examine at their
leisure private books and records and obtain a list of the
physician’s patients. They may, as their arbitrary will
dictates, seek out any number of patients that they wish
and force them to divulge their most intimate affairs. A
government of laws means that the citizen will not vio-
late the laws of his government, but it also means that
the government will not violate the rights of its citizens.
‘When police officers flout the laws of their government, it
is anarchy and anarchy always ends in despotism.

In United States v. Lefkowitz, 285 U. S. 452, 464, this
Court speaking in a unanimous opinion through Mr. Jus-
tice Butler said:

“The authority of officers to search one’s house
or place of business contemporaneously with his law-
ful arrest therein upon a valid warrant of arrest cer-
tainly is not greater than that conferred by a search
warrant issued upon adequate proof and sufficiently
describing the premises and the things sought to be
obtained. Indeed, the informed and deliberate deter-
minations of magistrates empowered to issue war-
rants as to what searches and seizures are permissible
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under the Constitution are to be preferred over the
hurried action of officers and others who may hap-
pen to make arrests.”’

The matter is conclusively settled in the decision of
Johnson v. United States, 333 U. S. 10, 13, 14:

“‘The point of the Fourth Amendment which often
1s not grasped by zealous officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its pro-
tection consists in requiring that those inferences
be drawn by a neutral and detached magistrate in-
stead of being judged by the officer engaged in the
often competitive enterprise of ferreting out crime.
Any assumption that evidence sufficient to support
a magistrate’s disinterested determination to issue a
search warrant will justify the officers in making a
search without a warrant would reduce the Amend-
ment to a nullity and leave the -people’s home secure
only in the discretion of police officers. Crime, even
in the privacy of one’s own quarters, is, of course,
of grave concern to society, and the law allows such
crime to be reached on proper showing. The right
of officers to thrust themselves into a home is also
a grave concern, not only to the individual but to
a society which chooses to dwell in reasonable se-
curity and freedom from surveillance. When the
right of privacy must reasonably yield to the right
of search is, as a rule, to be decided by a judicial
officer, not by a policeman or Government enforce-
ment agent.”’

““[To sanction arbitrary search and seizure by
police officers] would obliterate ome of the most
fundamental distinctions between our form of govern-
ment, where officers are under the law, and the po-
lice-state where they are the law.”” (333 U. S. 17;
italics added).

It was held in the Boyd case, supra, that ‘‘any
compulsory discovery by extorting the party’s oath
or compelling the production of his private books and
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papers, to convict him of crime, or to forfeit his
property, is contrary to the principles of a free gov-
ernment. It is abhorrent to the instinets of an Kng-
lishman; it is abhorrent to the instinets of an Amer-
ican. It may suit the purposes of despotic power;
but it cannot abide the pure atmosphere of political
liberty and personal freedom.’”’ Boyd v. United States,
supra, p. 631 of 116 U. S.

And in Weeks v. United States, 232 U .S. 383, this Court
again classified the rule against search and seizure as a
basic element of a constitutional democracy. The Court
quoted Cooley’s Constitutional Limitations:

¢ ‘The maxim that ‘every man’s house is his
castle’ is made a part of our constitutional law in the
clauses prohibiting unreasonable searches and seiz-
ures, and has always been looked upon as of high
value to the citizen.” ’ (232 U. S. 390).

But the right of a citizen to be free from wrongful
search and seizure by the federal government is of little
value if he may be subjected to arbitrary raids by the officials
of the forty-eight state governments.

Abuse of the search and seizure power by local police
officers was noted by the President’s Committee on Civil
Rights as one of the ways in which people of racial minori-
ties are deprived of their civil rights in this country:

““In various localities, scattered throughout the
country, unprofessional or undisciplined police, while
avoiding brutality, fail to recognize and to safeguard
the civil rights of citizenry. Insensitve to the neces-
sary limits of policy authority, untrained officers fre-
quently overstep the bounds of their proper duties.
At times this appears in unwarranted arrests, un-
duly prolonged detention before arraignment, and
abuse of the search and seizure power.”’ Findings
and Recommendations of President’s Committee on
Civil Rights, Part 11 (1).

The fact that the constitutions of every one of the
forty-eight states contain provisions guarding against un-
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reasonable search and seizure is cogent proof that this basie
freedom is ‘‘an indispensable need for a democratic soci-
ety.”” Harris v. United States, 331 U. S. 145, 161, dissent-
ing opinion of Mr. Justice Frankfurter.

That security against arbitrary search and seizure is
a basic requirement of a free society is recognized not only
by the people of this country, but also by the other demo-
cratic nations of the world. The Commission on Human
Rights of the United Nations, meeting at Geneva in Decem-
ber, 1947, unanimously adopted (Russia abstaining) a Draft
Declaration on Human Rights which contained a compre-
hensive provision for the protection of the individual’s
privacy:

‘“‘Article 9. Everyone shall be entitled to pro-
tection under law from unreasonable interference
with his reputation, his privacy, and his family. His
home and correspondence shall be inviolable.’”

II. The Search and Seicure in This Case Was Un-
reasonable and Violated the Due Process Clause of
the Fourteenth Amendment.

We submit that the action of the officers in the instant
case was arbitrary in the highest degree, and that petitioner
is entitled to the protection of this Court against such arbi-
trary governmental action by virtue of the due process
clause of the Fourteenth Amendment. The search and seiz-
ure in this case was not only arbitrary and unreasonable, but
shockingly indecent. In several of the cases cited in this
brief, the Court was divided on the question of whether the
seizure of contraband articles was valid. See Harris v.
United States, supra, and Davis v. United States, 328 U. S.
582. No such question arises here. Ordinary books and rec-
ords kept by a physician in the course of his professional
work have no value to an arresting officer, except as evidence.
The search for evidence, unless it is an instrument or fruit
of crime, has always been declared to be an unreasonable
search within the meaning of the Constitution. See Gouled
v. United States, 255 U. S. 298, Dawvis v. United States, 328

3Preliminary Report by Professor H. Lauterpacht, Commission on
Human Rights, Third Session, International Law Association.
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U. S. 582, Zap v. United States, 328 U. S. 624; Harris v.
United States, supra, and United States v. Lefkow:itz, supra.

The search here was exploratory. The officers said that
they were instructed to go down and pick up the records
(17 R. 12-14; 18 R. 28). Omne book was on the table and
one book was on the side case (17 R. 12; 18 R. 28, 29). They
seized the books, made a partial examination in the office,
but continued the examination later (17 R. 14). The books
were still the books of the petitioner, although they were in
the possession of the officers. The examination of the books
made by them after they left the office is part of the same
general search that was commenced in the office. So, we
have here a general exploratory search designed and intend-
ed to obtain evidence. In addition to this, the search was
indecent. A thing that is indecent cannot be reasonable. It
has rarely happened, if ever, that law officers raided a
doctor’s office, seized his private records, thoroughly ex-
amined them, and then searched out his female patients,
one by one, and forced them to expose their most intimate
personal affairs.

One is reminded of the story of the sinning woman
brought before the Master. The mob cried, ‘“Stone her.”
The officers in this case, did not believe in physical stoning,
but were more refined and modernistic. ‘‘Cooperation’’ was
extorted from these helpless women by threatening them
with a forced ride in the patrol wagon (18 R. 32).

In the early days of the common law when it became
necessary to inquire into the physical condition of a woman
prisoner a writ De Ventre Inspiciendo was directed to a
discreet matron (1 Blackstone Comm. 456). It might be
that in a police state, male law enforcement officers would
be authorized to conduct a forced inquisition into the in-
timate affairs of a woman. But in this country when a
woman becomes involved in the toils of the law, she is guarded
and cared for by officers of her own sex. This case is un-
precedented in American Jurisprudence. (See People wv.
Martin, 382 T11. 192, 46 N.E. (2d) 997, and People v. Schmoll,
383 TIIl. 280, 48 N.E. (2d) 993). The Supreme Court of
Colorado in its opinion states that the privacy that attends
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the physician and patient relationship is ‘“solely for the pro-
tection of the patient, not the physician.”” (17 R. 53). But
assuming that to be true, nevertheless, the physician is the
keeper of his patient’s seerets. The patient cannot be pro-
tected if police officers have the right to forcibly seize the
doctor’s books and search out the patients and compel them
to reveal the cause of their seeking medical service. How-
ever, the distinction is purely technical and cannot affect
the substantive right involved. It was the private books of
the physician that were -searched and seized. We believe
that the same cannot be justified on any reasonable theory,
legal or moral. The shocking indecency of the entire pro-
cedure aggravates the wrong and illustrates the length to
which police officers will go when stealthy encroachments
on constitutional rights are winked at.

The Supreme Court of Colorado does not minimize the
importance of the search and seizure clauses of the Federal
and state constitutions:

‘It seems superflous to add that nothing here or
heretofore said by us and nothing contained in any
of the numerous decisions of other jurisdictions in
support of the rule in the Massantonio case, justifies
unlawful searches or seizures. In line with such juris-
dictions we have condemned them in the strongest
terms and pointed. out the proper remedy.”” (17 R.
55).

The opinion of the Court in No. 17 on the constitutional
issue is expressly adopted in No. 18 (18 R. 69). The Mas-
santonio case referred to by the Colorado Court is Massan-
tomio v. The People, 77 Colo. 392, 236 P. 1019. In that case
the Colorado Supreme Court said:

““We cannot leave this subject, however, without
noticing the following paragraph of the brief of the
Attorney General:

‘We feel that the decision on this point is of great
importance as it directly affects the powers of the law
enforcing officers and if the contention of our opponents
is upheld the hands of these officers will be tied and
one more technicality will be thrown up to delay and
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prevent the apprehension and conviction of criminals.
It might be well to observe what would be the effect
of such a rule. FEvidence secretly and surreptitiously
obtained would be inadmissible. Thieves could rest
secure in their homes, knowing that it would be next
to impossible to be taken by surprise, and the boot-
legger would have little fear of a sudden onslaught by
the prohibition officers. * * * To hold that the peace
officers must advertise both their identity and pur-
pose to the world whenever they attempt to secure
evidence is, in our opinion, to put a wholly unreason-
able and illegal restriction on their powers.’

‘‘ Apparently this frankly and lucidly states the
position of those who, under the guise of official au-
thority, without a warrant of search and in defiance
of the Constitution of their state, invade without hesi-
tation the homes of its citizens and seize whatever
they find which they think may be of use in a eriminal
prosecution; and we cannot too strongly condemn it.
Every officer making an unconstitutional search, and
every officer advising or conniving at such conduect is a
law violator and a violator of his oath of office and
should be held to accountability.”’ (77 Colo. 400; 236
P. 1021).

So it is apparent that the Colorado Court goes right along
with this Court in full appreciation of the importance of
the citizen’s right to enjoy the ordinary privacies of life.

The difference between the Colorado court and this Court
as revealed by the respective decisions is that while an un-
reasonable search and seizure is recognized by the Colorado
court to be unconstitutional, yet evidence obtained thereby is
admissible because of a common law rule of evidence. This
rule we shall hereinafter discuss.

So there is no issue here concerning the character of the
search and seizure conducted against petitioner. It was not
approved by the Colorado Supreme Court. It could not be
approved by any tribunal in a free country.
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1II. The Ruling of the Colorado Court That the
Books Obtained From Petitioner by a Wrongful
Search and Seizure Were Competent Euvidence
Against Hiw Is Contrary to the Due Process Clause
of the Fourteenth Amendment.
This Court is not here concerned with the delicate funec-
tion of passing upon the constitutionality of a state statute
claimed to be in conflict with the Federal Constitution. The
observation of this Court in Bridges v. State of California,
314 U. S. 252, 260; is peculiarly pertinent.

“It is to be noted at once that we have no direc-
tion by the legislature of California that publications
outside the court room which comment upon a pending
case in a specified manner should be punishable. As
we said in Cantwell v. Connecticut, 310 U. S. 296, 307,
308, such a ‘declaration of the State’s policy would
weigh heavily in any challenge of the law as infring-
ing constitutional limitations.” But as we also said
there, the problem is different where ‘the judgment is
based on a common law concept of the most general
and undefined nature.” [Citing cases]. For here the
legislature of California has not appraised a particu-
lar kind of situation and found a specific danger suffi-
ciently imminent to justify a restriction on a particu-
lar kind of utterance. The judgments below, therefore,
do not come to us encased in the armor wrought by
prior legislative deliberation. TUnder such -circum-
stances, this court has said that ‘it must necessarily
be found, as an original question’ that the specified
publications involved created ‘such likelihood of bring-
ing about the substantive evil as to deprive [them]
of the constitutional protection.’ ”’

Nearly a century after the adoption of the Fourth Amend-
ment the free people of Colorado re-wrote it word for word
in the Constitution of Colorado, (Article 2, Section 7). No
statesman, journalist, jurist or citizen has at any time ques-
tioned the wisdom of the search and seizure clause, or sug-
gested the slightest modification thereof. At no time since
the adoption of the Colorado Constitution did the legislature
ever take any action that in the slightest degree evinced
an intention to modify the mandatory provision of the Colo-
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rado Constitution as to search and seizure. Under the Colo-
rado statutes a warrant authorizing a search and seizure
can be obtained only by a sworn complaint.*

Let us consider briefly the rule of evidence which the
Colorado court relies on. We quote from the decision of the
court in the Massantonio case, supra, which is relied on by
the court in its opinion in this case under the rule of stare
decicis (17 R. 54):

““The general principle is thus stated by Green-
leaf:

‘Though papers and other subjects of evidence
may have been illegally taken from the possession of
the party against whom they are offered, or otherwise
unlawfully obtained, this is no valid objection to their
admissibility if they are pertinent to the issue. The
court will not take notice how they were obtained,
whether lawfully or unlawfully, nor will it form an
issue to determine that question.” Greenleaf on Evi-
dence (15th Ed.) Vol. 1, p. 348, Sec. 254.”” (77 Colo.
396; 236 P. 1020).

Greenleaf’s rule is also referred to by Mr. Chief Justice
Taft in Olmstead v. United States, supra, in which he quotes
Jones on Evidence, which authority comments on Greenleaf’s
rule as follows:

‘““Where there is no violation of a constitutional
guaranty, the verity of the above statement is abso-
lute’’ (page 467 of 277 U. S.).

There is a distinction in securing papers or records by
private trespass and obtaining them by official maladminis-
tration in direct violation of a constitutional guarantee.
This important distinction, the Supreme Court of Colorado,
following Wigmore on Evidence, completely overlooks. Pro-
fessor Wigmore completely misconceives the function of the
Fourth Amendment. He says the object of the Amendment
was to protect the citizen from domestic disturbance by the
disorderly intrusion of irresponsible administrative officials.

41935 C.S.A. Ch. 48, Sec. 431; 1935 C.S.A. Ch. 89, Sec. 45; 1935 C.S.A.
Ch. 48, Sec. 219, and 1935 C.S.A. Ch. 48, Sec. 252.



33—

(8 Wigmore on Evidence 35 (3rd ed.) ). If this were so, nice
officers with polished manners and gentlemanly bearing could
violate the Constitution with impunity. The Fourth Amend-
ment was designed to protect the citizen against government
oppression and not private trespass. The entire Bill of
Rights is directed against the government and not against
the private citizen, but in his behalf and for his benefit.
Wigmore’s argument to the contrary is puerile dialectics.

The Colorado Court further quotes from Wigmore, re-
ferring to his illustration of the infernal machine (77 Colo.
397, 236 P. 1020). But the remote possibility that someone
may have an infernal machine could not justify the unlawful
search of one who, for example, might be suspected of pos-
sessing a bottle of illicit liquor. Hyperbole serves a useful
purpose as a figure of speech, but is out of place in the
adjudication of human rights. The Supreme Court of Mis-
souri comments on Professor Wigmore’s argument:

““Prof. Wigmore thus characterizes that argu-
ment: ‘All this is misguided sentimentality.” The
state copies that cynical characterization. We think
Prof. Wigmore in his essay has not shown his usual
logical force and clearness.

““If the rule obtains that an officer may enter
any house and search any person any place without
a warrant or knowledge; if he, vain-gloriously sen-
sible of the little brief authority with which he is
invested, is encouraged to arrest and search because
he suspects some one of some unknown crime and is
rewarded according to his success in discovery, encour-
aged to hunt and ferret on a chance of hitting upon
something suspicious, a system of espionage would en-
sue characteristic of those countries where the sanc-
tity of the home and inviolability of the citizen are un-
known and official tnterference in those matters is the
COMMON experience.

“Tt is an incident of every reform that enthusi-
asts, without experience, and with rapt vision of a glo-
rious result, forget or ignore the limits of legitimate
method, disdain conventional restraints and regular
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processes, through which alone permanent progress can
be achieved. It is a state of mind which causes violent
reaction rather than steady progress toward the end
desired. It is for the courts, where their offices are
invoked, to temper excess by enforcing the restraints
which the law imposes for the peaceful orderly con-
duct of affairs. The lack of discrimination arising
from this enthusiasm is illustrated by this argument
of Prof. Wigmore’s:

¢ ‘If officials illegally searching come across an
infernal machine planned for the city’s destruction
and impound it, shall we assume that the diabolical
owner of it may appear in court and demand its return
and be ordered by the court restitution with perhaps
an apology for the ‘outrage’?”’

‘‘Here is a hapless confusion of claim to property
with admissibility of evidence. Violence of statement
is not force of reasoning. We are concerned with evi-
dence in a misdemeanor case, and it is beside the ques-
tion to talk of arson, murder, and treason.’’ (Italics
added). State v. Owens, 302 Mo. 348, 378, 379, 259
S. W. 100, 109.

The following from Professor Wigmore’s argument
should also be noted:

‘‘Meanwhile, the heretical influence of Weeks v.
United States spread, and evoked a contagion of sen-
timentality in some of the State Courts inducing them
to break loose from long-settled fundamentals.

““In this last period, most of the effect may be
ascribed to the temporary recrudescense of individ-
alistic sentimentality for freedom of speech and con-
science, stimulated by the stern repressive war-meas-
ures against treason, disloyalty and sedition, in the
years 1917-1919. In a certain type of mind, it was im-
possible to realize the vital necessity of temporarily
subordinating the exercise of ordinary civiec freedom
during a bloody struggle for national safety and exist-
ence. In resistance to these war-measures, it was nat-
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ural for the misguided pacifistic or semi-pro-German
interests to invoke the protection of the Fourth
Amendment. Thus invoked and made prominent, all
its ancient prestige was revived and sentimentality
misapplied. In such a situation, the always watchful
forces of criminality, fraud, anarchy, and law evasion
perceived the advantage and made vigorous use of it.
After the enactment of the Eighteenth Amendment
and its auxiliary legislation, prohibiting the sale of
intoxicating liquors, a new and popular occasion was
afforded for the misplaced invocation of this principle;
and the judicial excesses of many Courts in sanction-
ing its use give an impression of easy complaisance
which would be ludicrous if it were not so dangerous
to the general respect for law and order in the com-
munity.

“‘No doubt a stage of saturation had to be reached
before this period of misuse of the Fourth Amend-
ment could come to a close.”” (8 Wigmore on Evidence,
pp. 32-34; 3rd ed.) (Italics added).

A law writer who talks about freedom of speech and
freedom of conscience as mere ‘‘individualistic sentimental-
ity’’ betrays a complete misunderstanding of the indispensa-
ble rights of a democracy. At the time Professor Wigmore
wrote, the epochal decisions in Near v. Mmnnesota, 283 U. S.
697, Lovell v. City of Griffin, 303 U. S. 444, Thornhill v. Ala-
bama, 310 U. S. 88; and West Virginia State Board of Educa-
tion v. Barnette, 319 U. S. 624, had not been written.

It suffices to say that at no time since the independence
of the United States was established has freedom of speech
and conscience been regarded as mere ‘‘individualistic senti-
mentality.”” Therefore, Wigmore’s approach to the consti-
tutional problem here involved is definitely wrong and it is
inevitable that his conclusion is wrong. Then there is the
argument of necessity,—that is, that the basic constitutional
rights may be ruthlessly violated to the end that the crim-
inal code may be enforced. In the recent case of United
States v. DiRe, 332 U. 8. 581, 595, we find a sufficient answer
to this argument:
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‘““We meet in this case, as in many, the appeal to
necessity. It is said that if such arrest and searches
cannot be made, law enforcement will be more difficult
and uncertain. But the forefathers, after consulting
the lessons of history, designed our Constitution to
place obstacles in the way of a too permeating police
surveillance, which they seemed to think was a greater
danger to a free people than the escape of some crim-
inals from punishment. Taking the law as it has been
given to us, this arrest and search were beyond the
lawful authority of those who executed them. The con-
vietion based on evidence so obtained cannot stand.”’

And in Weeks v. United States, supra, (232 U. S. 383,
393) it was said:

“If letters and private documents can thus be
seized and held and used in evidence against a citizen
accused of an offense, the protection of the Fourth
Amendment declaring his right to be secure against
such searches and seizures is of no value, and, so far
as those thus placed are concerned, might as well
be stricken from the Constitution. The efforts of
the courts and their officials to bring the guilty to
punishment, praiseworthy as they are, are not to be
aided by the sacrifice of those great principles es-
tablished by years of endeavor and suffering which
have resulted in their embodiment in the fundamental
law of the land.”’

If the right to privacy against unreasonable search and
seizure is protected by the Fourteenth Amendment, it neces-
sarily follows that the vindication of that right is within the
federal power. This Court has completely rejected the idea ad-
vanced by the Colorado Supreme Court that a civil suit for
damages is the only remedy, and it has consistently ruled
that evidence obtained by an unlawful search and seizure
cannot be availed of by the government. In Silverthorne
Lumber Co. v. United States, 251 U. S. 385, 391, this Court
said:

“‘The Government now, while in form repudiating
and condemning the illegal seizure, seeks to maintain
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its right to avail itself of the knowledge obtained by
that means, which otherwise it would not have had.

‘‘The proposition could not be presented more
nakedly. It is that although of course its seizure was
an outrage which the Government now regrets, it
may study the papers before it returns them, copy
them, and then may use the knowledge that it has
gained to call upon the owners in a more regular
form to produce them; that the protection of the Con-
stitution covers the physical possession but not any
advantages that the Government can gain over the
object of its pursuit by doing the forbidden act.
Weeks v. United States, 232 U. S. 383, to be sure, had
established that laying the papers directly before the
grand jury was unwarranted, but it is taken to mean
only that two steps are required instead of one. In
our opinion such is not the law. It reduces the Fourth
Amendment to a form of words. [Citing cases]. The
essence of a provision forbidding the acquisition of
evidence in a certain way is that not merely evidence
so acquired shall not be used before the Court but
that it shall not be used at all.”’

See also Weeks v. United States, supra, Olmstead v.
United States, supra, and Johnson v. United States, supra.
In Trupiano v. United States, 334 U. S. ........ ; 68 S. Ct. 1229,
decided by this Court on June 14, 1948, this Court held that
even contraband liquor could not be seized without warrant
where it is practicable to obtain a warrant.

In the case at bar no warrant could be obtained for the
reason that no judge or magistrate would issue a warrant di-
recting that a doctor’s private books and records be searched
and seized. Further, the officers could not make an affidavit
describing the books or records which they wanted to seize
because it was necessary that they first make a search in
order to find that which they wanted. In a dissenting opinion
Mr. Justice Wiest in People v. Case, 220 Mich. 379, 404;
190 N.'W. 289, 297, 298, makes this pertinent observation:
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‘‘Suppose an officer scans the information he has
and finds it insufficient to obtain a warrant and goes
ahead without a warrant, shall the test of the lawful-
ness of his act be had without any reference to the pro-
vision, with the requirements of which he knew he
could not lawfully comply? It is absurd to think of
such a thing. The argument that if the officer finds
the defendant in possession of intoxicating liquor this
constitutes probable cause for making the search was
urged over a hundred years ago and disallowed by the
English courts.”’

‘‘If no such warrants can be issued can any police
officer act as though he had a general warrant. Most
emphatically no. What earthly sense is there in out-
lawing general warrants and then permitting police
officers to act as though they had a general warrant?
No law, common or statute, can give police officers gen-
eral power of search and seizure.”’

The opinion from which the above excerpts are taken is very
instructive, both from a historical and legal viewpoint.

In the Palko case, supra, Mr. Justice Cardozo said that
‘‘ordered liberty’’ was implicit in the concept of due process.
Order necessarily means law, a rule of conduct, an estab-
lished principle which is applied to concrete situations by
someone exercising the functions of a magistrate or judge.
But as already observed, in the case of search and seizure
without magisterial intervention, the raiding officers are a
law unto themselves. The absolute necessity of the interven-
tion of magisterial authority is foreibly stated in Johnson v.
United States, supra, and United States v. Lefkowitz, supra.

A long time ago it was stated that laws are made for
men and not men for the law. This is especially true of
the Bill of Rights. The Fourth Amendment protects the
citizen against the Federal Government. It is equally im-
portant that the citizen be protected against the tyranny and
oppression of state governments. It matters little whether
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the invasion of a man’s freedom is directed by federal offi-
cers or state officers; therefore, the Fourteenth Amendment
with its guarantee of due process was inevitable. The Four-
teenth Amendment is the complement of the Bill of Rights,
and together they constitute the American Magna Charta of
human rights.

Respectfully submitted,

PriLuie HorNBEIN,
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Denver 2, Colorado.



