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OPINIONS BELOW

The opinions of the statutory three-judge court
(R. 18-21) are reported at 79 F. Supp. 563.

JURISDICTION

The order of the court below, denying a motion
for a temporary injunction and dismissing the
complaint, was entered on August 11, 1948 (R.
21-22). An appeal was allowed on August 19,
1948 (R. 23-24) and the notice of appeal was
filed on August 20, 1948 (R. 24-25). This Court
noted probable jurisdiction on November 8, 1948

(1)
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(R. 28). The jurisdiction of this Court rests
on 28 U. S. C. 1253, 2282 and 2284.

STATUTE INVOLVED

Section 9 (h) of the National Labor Relations
Act as amended by Section 101 of the Labor Man-
agement Relations Act of 1947, 61 Stat. 136, 29
U. S. C., Supp. I, 141, et seq., provides as follows:

No investigation shall be made by the
Board of any question affecting commerce
concerning the representation of employees,
raised by a labor organization under sub-
section (c) of this section, no petition un-
der section 9 (e) (1) shall be entertained,
and no complaint shall be issued pursuant
to a charge made by a labor organization
under subsection (b) of section 10, unless
there is on file with the Board an affidavit
executed contemporaneously or within the
preceding twelve-month period by each of-
ficer of such labor organization and the
officers of any national or international
labor organization of which it is an affiliate
or constituent unit that he is not a member of
the Communist Party or affiliated with such
party, and that he does not believe in, and
is not a member of or supports any organ-
ization that believes in or teaches, the over-
throw of the United States Government by
force or by any illegal or unconstitutional
methods. The provisions of section 35A of
the Criminal Code shall be applicable in
respect to such affidavits.
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Other pertinent provisions of the original National
Labor Relations Act (Act of July 5, 1935, c. 372, 49
Stat. 449, 29 U. S. C. 151, et eq.) and of the Labor
Management Relations Act of 1947, are set forth
in Appendix A, infra, pp. 127-143.

STATEXENT

On or about June 16, 1944, the National Labor
Relations Board certified the American Communi-
cations Association (hereinafter referred to as
A. C. A.), affiliated with the Congress of Indus-
trial Organizations, as exclusive bargaining repre-
sentative of the radio telegraph workers employed
by Press Wireless in New York and California
(R. 1-2). Pursuant to the certification, A. C. A.

and Press Wireless entered into a series of col-
lective bargaining contracts covering te em-
ployees in the unit (R. 2). The most recent con-
tract was entered into on August 13, 1947. The
contract provided that it shall remain in effect
until August 7, 1948, and thereafter, from year to
year, unless written notice of termination shall
be given by either party not less than sixty days
"prior to the end of the then current term."
Neither party gave written notice of termination
prior to June 7, 1948. (R. 2-3, 12.)

During the first week of June 1948, Commer-
cial Telegrapher's Union (hereinafter referred to
as C. T. U.), affiliated with the American Federa-
tion of Labor, filed in the office of the Second
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Region, National Labor Relations Board, a peti-
tion for certification as exclusive representative
of the employees of Press Wireless in the unit
then represented by A. C. A. The Regional Di-
rector of the Second Region, Charles T. Douds,
thereupon notified A. C. A. of the filing of the
petition and of the fact that A. C. A. had been
designated as an interested party in the proceed-
ing (R. 3, 12-13). On June 16, 1948, A. C. A.
was advised by the Regional Director that since
the petition for certification was filed by C. T. U.
prior to the automatic renewal date of the con-
tract between A. C. A. and Press Wireless, that
contract was not, under the Board's rules, a bar to
a determination of representatives, and that
A. C. A. was disqualified from further participa-
tion in proceedings leading to resolution of the
question concerning representation raised by
C. T. U. by virtue of the failure of A. C. A. to
comply with the provisions of Section 9 (f),
(g) and (h) of the NationalLabor Relations Act,
as amended (R. 4,13).

On the same date, the Regional Director ap-
proved an agreement for a consent election entered
into between C. T. U. and Press Wireless, pursu-
ant to which an election by mail ballot was to be
conducted by the Regional Director among the
employees in the appropriate unit to determine
whether or not the employees desired to be repre-
sented by C. T. U. as exclusive bargaining repre-
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sentative.' The name of A. C. A. was to be
omitted from the ballot. (R. 4, 13.)

On June 21, 1948, A. C. A. filed the statements
contemplated by Sections 9 (f) and (g) of the
Act, and thereafter requested that the Regional
Director schedule a hearing on the petition which
had been filed by C. T. U. and permit A. C. A. to
appear on the ballot in any election scheduled
pursuant to the petition. The Regional Director
denied this request on the ground that A. C. A.
was not in compliance with Section 9 (h).
(R. 6, 14.)

On June 22, 1948, A. C. A. and Joseph P. Selly,
individually and as President of A. C. A., Joseph
F. Kehoe, Individually and as Secretary Treas-
urer of A. C. A., and Claudia Ezekiel Capaldo, a
member of A. C. A. employed by Press Wireless,
filed a complaint against Charles T. Douds, Indi-
vidually and as Regional Director, in the District
Court of the United States for the Southern Dis-
trict of New York. The complaint alleged, inter
alia, that Section 9 (h) of the Act, as amended, is
unconstitutional and that the conduct of the
scheduled election by the Regional Director with-
out affording A. C. A. an opportunity to partici-
pate in the proceeding or to appear on the election
ballot would result in irreparable injury to
A. C. A. and to the individual complainants.

1 The ballots were to be mailed on July 8, 1948, and were
returnable in New York on July 23, 1948 (R. 4, 13).



6

(R. 5-9, 13-16.)2 The complaint prayed that a
three-judge court be convened pursuant to Title
28, U. S. C. 380a, and that the court enjoin
the defendant from conducting any election
pursuant to the consent agreement between Press
Wireless and C. T. U., and from conducting any
election affecting the employees in the unit in-
volved without permitting A. C. A. to appear on
the ballot (R. 9-10).

On June 24, 1948, appellants' motion for injunc-
tive relief came on for hearing before a three-
judge court composed of Circuit Judge Swan and
District Judges Coxe and Rifkind, together with
a similar motion for injunctive relief in a case

2 The complaint further alleged that the Board erred in
construing the statute as authorizing exclusion of an other-
wise interested non-complying union from participation in
a representation proceeding which is inaugurated on peti-
tion of a rival union (R. 4-5). In the argument before the
court below, the appellee contended that the question of
statutory construction was not subject to judicial review in
such a proceeding, citing, inter alia, National Maritime
Union v. Herzog, 334 U. S. 854, in which this Court passed
only upon the validity of Section 9 (f) and (g) of the Act,
and, as the Board had urged in its Motion to Affirm, did not
consider or pass upon the question of statutory construction
(whether the Act authorized exclusion of an interested non-
complying union from the ballot), which appellant had also
presented for decision. The court below in this case ap-
parently agreed with the appellee's contention because it did
not consider or pass upon the question of statutory construc-
tion. Appellants did not assign as error this action of the
court below, nor does it here contend that this Court has
jurisdiction to pass upon the question. The discussion of
the point in appellants' brief (p. 14, note 6), is predicated,



involving virtually identical questions.3 The
appellee orally moved that the complaint in both
actions be dismissed on the ground that each
failed to state a claim upon which relief could be
granted. (R. 17-19.)

On June 29, 1948, the court entered its opinion
in the case of Wholesale and Warehouse Workers,
et al. v. Douds, etc., holding that the individual
plaintiffs lacked standing to sue, and further
holding, Judge Rifkind dissenting, that Section
9 (h) as applied in that case was constitutional
and valid for the reasons stated by the United
States District Court for the District of Columbia
in National Maritime Union v. Herzog, 78 F.
Supp. 146. Because appellants had failed to

however, on the assumption that this Court assumed juris-
diction and actually decided the question of statutory con-
struction adversely to the appellant in the N. M. U. case.
Although we believe that this interpretation of the holding
in the N. M. U. case is erroneous, it is immaterial to any of
the issues before the Court upon this appeal whether appel-
lants' interpretation or that of the Government is correct.

It may be said at this point, however, that any suggestion
that this case could or should be disposed of on grounds of
statutory construction in order to avoid decision of the con-
stitutional question must be rejected if for no other reason
than the pendency of United Steel Workers of America,
C. . 0., et al. v. National Labor Relations Board, pending
on petition for certiorari, No. 431, this Term, in which the
constitutional question cannot be avoided on the statutory
construction grounds described in this note.

3 The companion case was Wholesale and Warehouse
Workers Union, Local 65, et al. v. Douds, etc., Civil Action
No. 46-157, in the District Court of the United States for
the Southern District of New York (R. 17).
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notify the Attorney General of the pendency of
the action in the instant case, the court withheld
entry of an order in this case pending the filing of a
waiver of notice. The court stated that upon filing
of such a waiver, the instant case would be disposed
of in conformity with the decision in the Whole-
sale and Warehouse Workers case. (R. 20-21)4
On August 5, 1948, the Attorney General by letter
filed with the court waived the notice required by
Section 380a of the Judicial Code, and on
August 11, 1948, the court entered its order grant-
ing the appellee's motion to dismiss the complaint
and denying the appellants' motion for a tempo-
rary injunction (R. 21-22).

SUMMARY OF ARGUMENT

I

The restrictions upon access to Board facilities
and upon receipt of benefits under the Act which
are contained in Section 9 (h) were designed by
Congress to guard against disruptive activities
affecting commerce engaged in by labor unions
for the purpose of achieving objectives alien to
the purposes and policies of the Act. Congress
reasonably believed that officers of labor organiza-

4In the light of this holding, the Regional Director in the
instant case proceeded to conduct the scheduled election
among the employees of Press Wireless. The ballots were
counted on July 23, 1948 and the tally of ballots showed that
95 out of 114 eligible employees voted; 79 for the C. T. U.
and 16 against. The Regional Director thereupon certified
C. T. U. as the exclusive representative of the employees in
the unit.
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tions who were Communists or were affiliated with
the Party, or who believed in violent overthrow
of the government, would tend to use their posi-
tions of power in unions to promote industrial
conflict rather than collective bargaining; to pro-
voke strikes for political purposes in disregard of
legitimate trade union needs and objectives; and
to serve the interests of Soviet Russia against
those of the United States. Evidence before
Congress, the experiences of prominent trade
union leaders, and of other qualified persons, and
events abroad, all demonstrate that Communist
officers of trade unions have utilized the power of
their positions for these purposes. Congress
could therefore reasonably conclude as it did, that
extension of the benefits and protection accorded
in the Act to labor organizations led by Commu-
nists and their supporters would not tend to effec-
tuate but would defeat the policies of the Act,
and that, in view of the power of such organiza-
tions to cripple our industrial production, denial
to them of such benefits and protection was neces-
sary to insure national security.

That Congress has power to guard against the
abuse of benefits which it grants for legitimate
purposes by denying them to those who it has
reasonable cause to believe will misuse them is not
open to qestion. Nor can it be doubted that the
fomenting of labor unrest and strikes for the pur-
pose of hampering execution of American foreign
policy, or for other political purposes unrelated

819343-49-2
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to the subject matters of collective bargaining,
constitutes an economic evil which is amenable to
Congressional control under the Commerce Clause.
Section 9 (h), which seeks to safeguard the objec-
tives and policies of the Act against abuse by
denying its benefits to labor organizations led by
Communists and their supporters is therefore
clearly a valid exercise of the commerce power.

Since, as we show in Points II and III,
Section 9 (h) does not impinge upon civil
rights, it is sufficient that Congress could reason-
ably believe the Section necessary to the accom-
plishment of a legitimate objective under the
commerce power. But in any event, the substan-
tive evils resulting from Communist control over
labor organizations are so serious, and the im-
minence of their occurrence so clear, that steps
taken by Congress to remove Communists from
positions of power in labor organizations would
clearly be proper even if such steps could be
deemed to encroach upon civil rights and the
"clear and present danger" test were therefore
applicable. That test permits restriction upon
the exercise of civil rights wherever, as here, such
exercise threatens imminently to result in a
serious evil which Congress is empowered to
prevent.

The provisions of Section 9 (h) constituted a
reasonable and appropriate means of assuring that
the benefits and facilities of the Act shall not be
extended to labor organiations led by Communists
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or their supporters, or persons who advocated vio-
lent overthrow of government. Congress could
rationally conclude, as it did, that such officers
were more likely than others to utilize the powers
of union office for purposes inimical to the poli-
cies of the Act. Since the means used are rea-
sonable it is immaterial that other methods might
also have been available.

II

Denial of access to Board facilities to labor or-
ganizations where officers do not comply with Sec-
tion 9 (h) does not deny to such organizations any
constitutional rights. Certainly, Congress was
not required by the Constitution to enact the
National Labor Relations Act, and the rights
under that Act are no more immune from legis-
lative control than other rights created by statute.
While complying organizations which have access
to Board facilities are placed in a more advanta-
geous position to compete for employee support,
non-complying unions are not, by that token,
either in fact or in law denied the right to func-
tion. The power to determine whether to be
represented by a complying or non-complying
union is left by the statute in the hands of the
employees themselves. Congress is empowered to
achieve legitimate objectives under the Commerce
Clause by offering inducements to employees to
select as bargaining agents those labor organiza-
tions which cooperate in the attainment of such
objectives rather than those which do not. Even
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assuming that Congress could not directly compel
such choice, since the inducement is offered for a
legitimate national purpose and does not coerce
employees, it "does not go beyond the bounds of
power. " Steward Machine Co. v. Davis, 301 U. S.
548, 591. The decision of this Court in National
Maritime Union v. Herzog, 334 U. S. 854, is dis-
positive of appellant's claim that denial of the
benefits of the Act to unions which do not comply
with conditions validly imposed by Congress in-
vades the right of such unions to function or the
right of employees to bargain collectively through
such unions.

Section 9 (h) likewise does not coerce labor
organizations to select as officers persons who will
file the affidavits rather than those who will not.
It therefore does not encroach upon the right of
union members to select their own officers or upon
the right of any person to seek to become or
remain a union officer. To the extent that the
statute, by its offer of benefits, induces union
members to select officers who qualify under Sec-
tion 9 (h), the inducement is justified by the
legitimate purpose of Congress to promote the
objectives of the Act and safeguard national
security.

III

Appellants' contention that Section 9 (h) must
be tested by the clear and present danger rule
because the Section invades the rights of union
leaders to freedom of speech, and to freedom of
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political belief and affiliation is unsound. Section
9 (h) does not prevent any labor leader from
being a Communist, supporting Communist organ-
izations by speech or writing, or believing in violent
overthrow of government. For this reason the
cases cited by appellants which hold that govern-
mental restrictions upon speech, religious belief,
publication or political association must be justi-
fied under the clear and present danger rule are
inapplicable.

Even if it be assumed, contrary to the facts,
that the statute denies to Communists, supporters
of Communism, and advocates of violent over-
throw of government, the right to hold office in a
labor union, the statute could not be deemed a
regulation of speech, press or assembly. It would
still be no more than a regulation of the occupa-
tion of labor union office and, as such, is to be
judged on the "reasonable basis" standard. For
the right to hold office in a labor union seeking
the benefits provided by law, like the right to
engage in other occupations affecting the public
interest, is subject to reasonable regulation.

Appellants' contention that the statute violates
the First Amendment because the classification
made in Section 9 (h) refers to political affilia-
tion and belief ignores the fact that the affiliation
and belief referred to have a direct bearing upon
the manner in which, and the objectives for which,
a union officer will utilize the powers of his
position. The Communist Party, unlike other
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political parties, notoriously seeks to attain its
objectives not merely through constitutionally
practiced political activities, but also, inter alia,
particularly through the control of labor unions
and the perpetration of strikes. It is thus much
more than a political party, and it is the peculiar
nature of the organization which justifies this
legislation. The type of activity by the Party
and its members or supporters who occupy office
in labor unions, especially when it serves interests
hostile to the United States, constitutes a proper
subject for the exercise of legislative power.

Neither membership in the Communist Party
nor belief in violent overthrow of the government
are, as such, targets of the statute. The target is
potential conduct which stems from such member-
ship or belief. And the statute does not regulate
the belief, but conduct-the holding of a union
office. Where, as here, it is the possession of the
beliefs which lead individuals to engage in the
activities deemed to be harmful, classification of
conduct to be regulated in terms of belief or
affiliation is not condemned by the Constitution.

The proposition that belief or affiliation may
properly be deemed to give rise to an inference
concerning future conduct is illustrated by the
decisions of this Court in In re Summers, 325
U. S. 561; Hirabayashi v. United States, 320 U. S.
81, and Korematsu v. United States, 323 U. S. 214.
And many cases hold that when factors such as
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belief, political affiliation, race and the like are
used as a basis for legislative classification, valid-
ity is to be tested not by the "clear and present
danger" rule, but in terms of whether the factor
used has a reasonable relation to the particular
legitimate object of the legislation. Among the
most recent of these is United Public Workers v.
Mitchell, 330 U. S. 75, where denial of government
employment to persons who exercised their con-
stitutional right to engage in political activity
was upheld on the ground that Congress could
reasonably consider such activity detrimental to
the public service.

The cases cited by appellants to establish that
government is without power to deny, on the
basis of belief or affiliation, the use of facilities
established by government for the purpose of
assisting the dissemination of information are not
in point, for the facilities and benefits of the Act
were created by Congress not to facilitate the
dissemination of information, but to promote col-
lective bargaining and industrial peace.

Section 9 (h) is clearly not an attempt to pre-
scribe orthodoxy of political views. The affidavit
provision of the Act cannot, therefore, be assimi-
lated to the "test oaths" utilized historically as a
means of suppressing heretical religious beliefs.
The mere requirement that one take a qualifying
oath respecting one's views is not proscribed by
the Constitution and is not itself an evil.
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Since proper basis exists to support the classi-
fication made in Section 9 (h), congressional
prejudice, real or alleged, cannot constitute an
excuse for its invalidation. Cf. Sonzinsky v.
United States, 300 U. S. 506, 513-514.

IV
Section 9 (h) is not unconstitutionally indefi-

nite. The particular phrases appellants attack
are words of generally understood meaning,
although there will, of course, be a question as to
their application to border-line situations. The
fact that there will be doubtful cases does not
render a statute unconstitutionally indefinite, when
there is a hard core of circumstances as to which
the ordinary person would have no doubt as to its
application. Furthermore, the present statute
can only be violated by a wilful offender; it estab-
lishes a subjective test. This requirement of wil-
fulness relieves the statute of the objection that it
punishes without warning an offense of which the
accused was unaware. In no case in which scienter
was an element of the offense has the Court held
a statute invalid for indefiniteness. This is true
even as to statutes operating in the field of First
Amendment rights, as Winters v. New York, 333
U. S. 507, suggests. But in any event, for
reasons already stated, this statute does not
impinge upon First Amendment freedoms and
thus is not subject to the higher standard of
definiteness.
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V

Section 9 (h) is not a bill of attainder. It
imposes no punishment, and does not even impose
qualifications for union office, but only reason-
able conditions upon a union's right to the bene-
fits accorded by the National Labor Relations
Act. But even assuming that it can be construed
as denying the right to hold union office, it is
not a bill of attainder but merely a lawful pre-
scription of qualifications for persons undertak-
ing a fiduciary responsibility affecting the public
interest. Many cases establish the legislative
power to impose qualifying requirements on
persons seeking to engage in particular
occupations.

AtGUMENT

I

SECTION 9 () IS A REASONABLE AND VALID EXERCISE OF

CONGRESSIONAL POWER UNDER THE COMMERCE CLAUSE

A. BY ENACTING SECTION 9 (H), CONGRESS SOUGHT TO EFFECTUATE THE

NATIONAL POLICY DECLARED IN THE ORIGINAL NATIONAL LABOR BELA-

TIONS ACT

The purpose of Congress in enacting the orig-
inal National Labor Relations Act in 1935 (49
Stat. 449, 29 U. S. C. 151, et seq.) was to reduce
interruptions to commerce caused by strikes.
That Act declared it to be (Section 1):

the policy of the United States to elimi-
nate the causes of certain substantial ob-
structions to the free flow of commerce and
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to mitigate and eliminate these obstructions
when they have occurred by encouraging
the practice and procedure of collective
bargaining and by protecting the exercise
by workers of full freedom of association,
self-organization, and designation of rep-
resentatives of their own choosing, for the
purpose of negotiating the terms and con-
ditions of their employment or other
mutual aid or protection. [Italics sup-
plied.]

The elimination of the causes of obstructions to
the free flow of commerce was not only the Con-
gressional purpose and policy; but it was, in addi-
tion, the constitutional justification for the
regulatory provisions of the Wagner Act. Na-
tional Labor Relations Board v. Jones & Laughlin
Steel Corp., 301 U. S. 1.

In amending the National Labor Relations Act
by enacting Section 9 (h), the congressional
purpose was the same. And, in our view, that
provision has the same constitutional justification.
Indeed, in amending the Act, Congress incorpo-
rated into Section 1 the following finding:

Experience has further demonstrated
that certain practices by some labor or-
ganizations, their officers, and members
have the intent or the necessary effect of
burdening or obstructing commerce by pre-
venting the free flow of goods in such
commerce through strikes and other forms
of industrial unrest or through concerted
activities which impair the interest of the
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public in the free flow of such commerce.
The elimination of such practices is a
necessary condition to the assurance of
the rights herein guaranteed.

The Labor Management Relations Act of 1947
thus included provisions designed to eliminate
practices obstructive of commerce and inconsist-
ent with the statutory policy by denying the
benefits of the Act to certain employees or labor
organizations. To guard against the dangers of
divided allegiance, Congress denied the benefits
of the statute to labor organizations composed of
supervisors (Sections 2 (3), 2 (11), 14 (a)), and
to labor organizations composed of rank and file
workers when they seek to represent plant guards
(Section 9 (b) (3)). To "protect the rights of
individual employees in their relations with labor
organizations whose activities affect commerce"
(Section 1 (b)), Congress, in Sections 9 (f) and
(g), provided for denial of the benefits of the
Act to labor organizations which failed to file
and disclose to union members specified financial
and structural reports and information.

This latter requirement, that labor organizations
which desire to use the benefits of the Act file and
make available to union members information
relevant to the functioning of such organizations
and to the obligations and privileges of member-
ship, was sustained by this Court in National
Maritime Union v. Herzog, 334 U. S. 854. Its
provisions were designed to assist the intelligent
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exercise by union members of the public rights
which the statute undertook to protect. As such,
they were clearly a valid exercise of Congressional
power under the Commerce Clause.

The provisions of Section 9 (h) are part of a
pattern of restrictions imposed by Congress upon
its grant of the benefits of the Act for the pur-
pose of guarding against misuse of those benefits
and frustration of the legitimate objectives of the
statute. Section 9 (h) was the product of the
determination by Congress that certain practices
of labor organizations whose officers were mem-
bers of or supporters of the Communist party,
or who believed in or supported organizations
which advocated violent overthrow of the Gov-
ernment, were inimical to the purposes for which
the protection of the statute was granted. Con-
gress determined that extension of the benefits of
the Act to such labor organizations would not
serve to promote the policies of the Act, and
might endanger national security interests. As
we shall demonstrate, Congress believed that Com-
munists and their supporters do not view labor
unions primarily as instrumentalities for the im-
provement of the economic position of employees
vis-a-vis their employers, but rather as weapons
in a struggle to achieve political ends, detrimental
to the liberties, privileges and immunities of the
people. Congress further believed that Commu-
nists and their supporters, and persons who ad-
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vocate violent overthrow of the government, when
they attain positions of power and leadership in
a labor union, would be likely not to practice
collective bargaining as a method of "friendly
adjustment" of employer-employee disputes, but
instead as a vehicle for promoting strife between
employers and employees. Congress also believed
that Communists and their supporters, and per-
sons who advocate violent overthrow of the gov-
ernment, if in control of labor organizations,
would be prone to provoke strikes disruptive of
interstate commerce, not for the purpose of im-
proving the economic lot of union members, but
for political purposes. And finally, Congress be-
lieved that officers of labor organizations who are
Communists, or supporters of Communism, would
be likely, in periods of national emergency, to uti-
lize their power within such organizations to call
and promote strikes contrary to the interests of
our government, if those interests happened to be
opposed to the interests of a foreign power, Soviet
Russia.

B. CONGRESS REASONABLY BELIEVED THAT THE POLICIES OF THE ACT AND

THE SECURITY INTERESTS OF THE NATION WOULtD NOT BE FOSTERED BY

EXTENSION OF THE BENEFITS OF THE ACT TO LABOR ORGANIZATIONS

WHOSE OFFICERS ARE COMMUNISTS OR SUPPORTERS OF ORGANIZATIONS

DOMINATED BY COMMUNISTS

In its report recommending enactment of a
predecessor provision to Section 9 (h), the House
Committee on Education and Labor stated (H.
Rep. No. 245, 80th Cong., 1st Sess., p. 39): "Com-
munists use their influence in unions not to benefit
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workers, but to promote dissension and turmoil."
Congressman Hartley, manager of the bill in
the House, urged that the benefits of the Act
should be limited to labor organizations whose
leaders were "devoted to honest trade unionism
and not class warfare and turmoil." (93 Cong.
Rec. 3425).

Numerous Congressmen, during the course of
debate, indicated their belief that, in periods of
national emergency, Communist leaders of trade
unions might promote strikes for the purpose of
undermining the ability of the Government to
effectuate its policies (93 Cong. Rec. 3626-3634).
Representative Kersten pointed out (93 Cong. Ree.
3519): "We know that it is the purpose of the
Communist Party to use the labor union as a tool
to bring about the spread of their antihuman
doctrine. "

In the Senate, Senator McClellan, sponsor of
Section 9 (h), stated' (93 Cong. Ree. 4894):

* * * a small minority of Communists
are able to infiltrate into these organiza-
tions, and by the processes under which
they operate they are able to rise, and they
have risen, in some unions to official posi-
tions. * * * If they rise to positions
of power as officers in labor organizations,
then, with the law that we enact, investing
certain powers in labor organizations, such
as the power of collective bargaining, and
other powers and rights that we have legis-
lated and invested in them, we are simply
placing the power and authority and the
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sanction of law behind men who are in
those positions, giving them authority to
bargain collectively, to deal with manage-
ment of industry, and thus wield a greater
influence in the economic and political life
of the Nation. We are simply giving au-
thority to people who are not loyal to our
Government, who will use that power as
Communists have demonstrated in the past
they will use it, for the purpose of sub-
versive work and for undermining the very
fundamentals upon which this Government
rests.

The opponents of the measure attacked it not
because its objective was improper, but because
they did not believe that the means selected for
coping with the danger were wise. For example,
Senator Morse stated (93 Cong. Ree. 5109): "I
need not reiterate my opposition to Communists
and their beliefs. I shall fight communism with
all my energy because it destroys the liberties of
freemen. I want to say that communism must
be stamped out of the free labor movement of this
country, if we are to preserve the rights of free
workers and protect the dignity of the individ-
ual." President Truman, in his veto message
stated (93 Cong. Rec. 7488): "Congress intended
to assist labor organizations to rid themselves of
Communist officers. With this objective I am in
full accord." The President opposed the provi-
sions of Section 9 (h) on the ground that the
method therein adopted to achieve this objective
would in itself tend to promote strikes, since
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labor organizations denied access to Board facili-
ties because one or more of their officers refused
to file the affidavit would be compelled to strike to
secure redress against employer unfair labor
practices.

The conclusions of Congress, that Communist
leaders of labor organizations might utilize the
privileges accorded by the Act to foster policies
other than the collective bargaining favored by
Congress, derived from the personal experience
and observation of the legislators and from testi-
mony before the House and Senate Committees
which considered the bill, and they comport with
the conclusions reached by other Committees of
Congress, with the judgment of many trade union
leaders and numerous experts in the field of
industrial relations, and with the experience of
countries where the Communists have gained sub-
stantial control of labor unions. Much of that
supporting evidence is spelled out in the majority
opinion in National Maritime Union v. Herzog,
78 F. Supp. 146, 168-171, 175-176, affirmed, 334
U. S. 854. We here set it forth.

1. The evidence compiled by the Committees of
Congress

In 1941, the House Committee on Un-American
Activities stated in its report (H. Rep. No. 1,
77th Cong., 1st Sess., pp. 9-10) : 

' See, also, H. Rep. No. 2, 76th Cong., 1st Sess., pp. 46-64
(1939), describing Communist penetration of labor unions.
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The evidence which the committee has
gathered bears abundant testimony to the
fact that throughout the years there has
been a major purpose of the Communist
Party to attempt to bore from within the
ranks of the American labor (sic) in an
effort either to turn labor organizations
into its political tools or to disrupt and
destroy them. * * *

It is of basic importance to understand
the exactly opposite purposes of the Ameri-
can labor movement on the one hand and
the Communist Party on the other. The
aims of the American labor movement are
to improve the conditions of the American
workers and over a period of time to secure
for them a better and fuller life and a place
of partnership in the industrial life of the
United States. The purposes of the Com-
munists on the other hand are in the words
of Stalin to make the unions a school of
communism, to increase in every possible
way the antagonism between wage earners
and other sections of the population and
to prostitute the labor movement for the
use of the party in carrying out various
of its international plans even if in so
doing the welfare of the particular group
of workers in question may suffer as a
consequence. Hence, wherever Communists
have gained a foothold in the labor move-
ment they have sought by every means at
their command to remove from office any
leader however devoted to the welfare of
the rank and file workers he might be who

819343-49- 3
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has refused to cooperate with the party
line.

We find that the program of the Com-
munist Party calls for determined opposi-
tion to the national-defense program and
for a concentration of efforts in basic and
war industries. The committee's records
show that from the Communist standpoint
the main purpose of a strike is political
and in order to further in some way or
another the program of Moscow. Clearly,
this could be served by the bringing about
and prolonging of strikes in defense in-
dustries. Thus we see again how diamet-
rically opposite are the aims and purposes
of the American labor movement on the
one hand and the Communist Party on
the other.

The House Committee which considered Section
9 (h) heard Louis Budenz, onetime managing
editor of the official Communist newspaper, The
Daily Worker, and former member of the Na-
tional Committee of the Communist Party, testify
that, to his knowledge, a strike which occurred
in 1941 at the Milwaukee plant of the Allis-
Chalmers Company, had been deliberately pre-
cipitated and provoked by the Communist officers
of the local union at that plant as a result of
instructions delivered to those officers by the
Political Committee of the Communist Party;
and that the purpose of the strike was not to
improve the economic position of the employees
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but to impede the American program of giving
aid to Britain, and thereby to assist the effectua-
tion of the foreign policy of the Soviet Union.'
Mr. Budenz further testified that Communist
leadership during this period, had, for the same
reason, precipitated a strike at the North Ameri-
can Aviation Company. ' The effect of the strike
at the Allis-Chalmers plant on the defense pro-
gram was related to the House Committee by
Mr. Storey, Vice President of the Company. He
testified that the strike, lasting 76 days, held
up for that period delivery of power units (turbo-
generators) "to a plant that the Government
wanted to build to make powder during the
wartime." 8

On the floor of the House, Congressman Kersten
summarized Mr. Budenz' testimony concerning
the Allis-Chalmers strike, as an example of the
dangers of vesting additional power in the hands
of labor leaders who are Communists or support-
ers of the party. He said (93 Cong. Rec. 3519):

One example of Communist tactics that
came to the attention of our commit-
tee * * * is the example testified to

6 Hearings before the House Committee on Education and
Labor on bills to amend the National Labor Relations Act,
80th Cong., 1st Sess., pp. 3603-3623. See also, pp. 1380-
1487, 1973-2142. Compare Hearings before the Senate
Committee on Labor and Public Welfare, 80th Cong., 1st
Sess., on S. 55 and S. J. Res. 22, pp. 819-873.

7 House Hearings, op. cit. n. 6, pp. 1384-1385.
8 Ibid., p. 1385.
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by Mr. Louis Budenz, former editor of the
Communist Daily Worker. Budenz testi-
fied that the Communist Party Political
Committee in New York decided in the
year 1940 that a strike should be called in
the Allis-Chalmers Co., of Milwaukee, be-
cause they were one of the few firms mak-
ing steel turbines for United States destroy-
ers and that by pulling the strike in that
plant they could bring about a following of
the party line at that time of opposing aid
to Britain. That was before Hitler at-
tacked Russia. Budenz testified as to trav-
eling to Milwaukee and meeting in secret
with Mr. Eugene Dennis, present secretary
of the Communist Party and with Mr.
Harold Christoffel, the Communist Party
member and president of the Allis-Chalmers
local, at which secret meeting it was de-
cided to strike the plant pursuant to the
decision in New York of the Communist
Party. * * * It was later determined
by the Milwaukee courts that over 2,000 of
the strike ballots were fraudulently stuffed
into the boxes. That the Communist
P.rty, as agents of a foreign government,
should be able to cause a strike in an Amer-
ican plant is horrifying. * * *

Congressman Hartley stated to the House (93
Cong. Rec. 3424), that "If anyone doubts the need
of [Section 9 (h)] all you have to do is to read
the testimony taken by our subcommittee in con-
nection with the Allis-Chalmers strike in Mil-
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waukee and you will understand that section of
the bill is most in order." 

Congress was not unaware that Communist offi-
cers of labor organizations sometimes seem effec-
tively to represent the economic interest of mem-
bers in collective bargaining, and in grievance ad-
justment. But Congress believed that whatever

public value Communist leadership of labor unions

might have in this respect was clearly and over-
whelmingly outweighed by the fact that their ob-
jective is to utilize their power and influence for
purposes inimical to the policies of the Act and to
national security. Mr. Storey testified that
(House Hearings, supra, pp. 1392-1393):

the Communists cleverly intertwine griev-
ances, we will say real grievances, imagined
grievances, and then they make up griev-
ances to cause unrest. So that they appear
to be carrying on good trade-union prac-
tices at times. They delude the workers
and * * * that is one of the reasons
that our workers do not appreciate the men-
ace of communism, because they seem to be
working for the benefit of the workers in a
trade-union area.

Congressman Kersten stated to the House (93
Cong. Rec. 3519):

* * * in times past, Communists and
their fellow travelers made a specialty of

See also, Hartley, Our New National Labor Policy (Funk
& Wagnalls Co., 1948), pp. 40,179.
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studying trade unionism and the technique
of the union hall. They became experts in
the knowledge of trade-union matters so
much so that many good American workers
have been willing to place their fate in the
hands of party-line officers only to find that
they became the dupes of Communist
tactics. * * *

The foregoing evidence with respect to the

practices and objectives of Communists and their

supporters, who attain positions of power and

leadership in labor unions, is confirmed and aug-

mented by the recent "Investigation of Com-
U r tK fA,

munist Infiltration of u ' -", conducted by a
subcommittee of the House Committee on Education

and Labor.
This subcommittee heard Mr. James B. Carey,

Secretary-Treasurer of the C. I. O., and former

president of the United Electrical, Radio and
Machine Workers of America, C. I. O., testify

that "the present president, the secretary-treas-

urer, the organizational director, and the executive
board" of the UE sacrificed "the interests of the
UE to promote the foreign policy of the Soviet
Union"; and that "side by side with this at-

tempted advancement of Soviet policy has gone a

destruction of the democratic processes within the
union", for candidates for union office have been
supported, "not on the basis of merit or ability

as union men, but because of their willingness to
accept orders from the Communist Party to con-
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trol the UE." o The subcommittee also heard Dr.
Joseph B. Matthews, formerly director of research
for the House Un-American Activities Committee,
demonstrate, by a comparison of the publications
of the UE and those of the Communist Party and
its front organizations, over the past ten years,
that the UE "toes the Kremlin line on all ques-
tions". Dr. Matthews further described how half
a dozen Communist Party members, who were
employed in the vital General Electric Plant at
Schenectady, N. Y., forged several thousand union
cards and dues receipts, and thereby obtained
control of UE Local 301 at that plant.'

On the basis of the testimony of these and
numerous other witnesses, the subcommittee is-
sued, on December 14, 1948, an Interim Report,
finding that (H. Committee Rep. No. 15, 80th Cong.,
2nd Sess., p. 19):

The Communist Party seeks sources of
power that can paralyze America. It has
gained a strong foothold in one of the Na-
tion's most strategic industries: the electrical
industry. It dominates the largest labor
union in that industry: The United Elec-
trical, Radio and Machine Workers of
America. It has seized control of its na-

10 Hearings before a Special Subcommittee of the House
Committee on Education and Labor, 80th Cong., 2d Sess.,
pursuant to H. Res. 111, pp. 43-45.

1 Hearings, op. cit. n. 10, pp. 167, 169-172; see also, pp.
213-215, 353-354.
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tional office, the executive board, the paid
staff, the union newspapers, and a number
of its district councils and locals. * * *

Many of the products of the industry
with which the union has contracts relate to
national defense. They are: Radar, jet pro-
pulsion, signalling devices, electrical instru-
ments for airplanes and submarines and the
machinery to make atomic energy. * * *

The above facts taken together consti-
tute a serious threat to the security of the
United States.

* * * * *

The hold of the Communists on America's
electrical industry is the hold of Soviet Rus-
sia. It is Communism in action-now. It
is not an historical; it is a present danger.

The subcommittee's conclusion that Communist
control of labor organizations in strategic indus-
tries is "a present danger" to the country's se-
curity was iterated by the House Committee on
Un-American Activities, in a new pamphlet en-
titled "100 Things You Should Know About
Communism and Labor" (Gov't Print. Off., 1948).
This pamphlet, which is based upon the extensive
hearings held by that Committee on Communist
activity in America, points out (p. 10) that
Communists join unions specifically for the pur-
pose of making them "schools of Communism,"
and that, in case of conflict between the union's
interest and Communist Party orders, the "Com-
munist Party comes first." The pamphlet then
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lists (pp. 14-15) some twenty unions in key indus-
tries, including appellant American Communica-
tions Association, which have "Communist lead-
ership strongly entrenched." With this back-
ground, the pamphlet continues (pp. 15-16);

74. What would Communists do in the
event of war between the United States
and the Soviet Union?

They say themselves they would " stop
the manufacture and transport of muni-
tions," as well as "the transport of all
other materials essential to the conduct of
war through mass demonstrations, picket-
ing, and strikes." They would try to "stall
the (American) war machine in its tracks."

75. Have the Communists ever carried
out such a policy in the United States?

Yes, during the Stalin-Hitler pact (1939-
1941) they caused terrible strikes that de-
layed U. S. rearmament. For example,
Allis-Chalmers, Milwaukee; International
Harvester, Harvil plant in Los Angeles;
Vultee Aircraft, North American Avia-
tion, Los Angeles; Aluminum Co. of Amer-
ica, Cleveland; the Mine, Mill and Smelter
Workers at Trona, Calif., and in Connecti-
cut brass factories, all were led by the
Communists.

76. What could the above cited American
Communications Association do in case of
war?

This outfit is in our cable offices and in
the radio control rooms of our merchant
ships and commercial airfields. They could
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garble messages so as to sink ships, wreck
planes, tap intelligence channels, and iso-
late us from the rest of the world.

Referring again to the appellant American Com-
munications Association, the pamphlet states
(p. 17) that, during the period of the Stalin-
Hitler Pact, Joseph Selly, president of the union,
"led a movement against U. S. armaments, saying
'Don't give us any baloney about "patriotism"
and "national defense". '"

2. The experiences of prominent labor leaders

The conclusions of the Congressional commit-
tees are confirmed by the experiences of prom-
inent leaders of national labor organizations who
have had closer contact with the problem; both
join to demonstrate that diversity exists between
the economic goals of trade-union activity which
Congress seeks to foster and protect in the Act,
and the political objectives toward which Com-
munist leaders of trade-unions seek to orient their
organizations.

In 1934, the Fifty-Fourth Annual Convention
of the American Federation of Labor adopted a
resolution relating to Communist infiltration into
labor unions which read, in part, as follows:

Members of the Communist Party have
endeavored to bore within the trade-union
movement and establish so-called cells
within local unions for the purpose of
destroying the trade-union movement by
making it a part of the Communist politi-
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cal party so that the purposes and the
method of applying the objectives of the
Communist Party could be put into opera-
tion in the industrial field."2

In its Fifty-Fifth Convention, the Executive
Council of the Federation adopted a report de-
claring that Communists "are not acting in the
unions as trade-unionists, but rather as Com-
munists. Instead of being loyal to their unions,
they are loyal to their party." 

In the Fifty-Ninth Convention, in 1939, the Fed-
eration adopted a resolution recommending that
Communists be excluded from membership in
unions affiliated with the American Federation of
Labor. The resolution declared in part: 14

It is the openly avowed and clearly stated
purpose of the Communist Party to obtain
control of labor unions in order first, to use
them as recruiting grounds for more mem-
bers and followers; secondly, to use them in
order to spread inflammatory propaganda
and so influence the great mass of workers;

12 Committee Report, Resolution No. 201-by Delegate
Paul Porter, Radio Factory Workers Union, Federal Labor
Union No. 18609, in Report of the Proceedings of the Fifty-
Fourth Annual Convention of the American Federation of
Labor, Judd & Detweiler, Washington, D. C., 1934, p. 557.

1 Report of the Proceedings of the Fifty-Fifth Annual
Convention of the American Federation of Labor, Judd &
Detweiler, Washington, D. C., 1935, p. 832.

14 Resolution No. 83 in Report of the Proceedings of the
Fifty-Ninth Annual Convention of the American Federation
of Labor, Judd & Detweiler, Washington, D. C., 1939, pp.
492, 505.
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and thirdly, to use them to create strikes
and make impractical demands in order to
disrupt industry and then to seize it for
the social revolution;

* * * * *

Communist agitators, working under defi-
nite instructions from the organized Com-
munist Party, are constantly endeavoring
to "bore from within" in every union, to
the end that they may obtain positions of
influence and control and so lead the work-
ers along the road to Communism; and

In every instance where Communist-led
groups have obtained any measure of such
control in labor unions they have led the
workers into strikes and industrial conflict,
not for the legitimate purpose of bettering
conditions, improving wages or hours, or
defending the workers from attack, but for
the radical purpose of developing class con-
flict, and for the purpose of creating situa-
tions which they could use for the spread of
Communist propaganda;

* * * * *

These Communist leaders in their efforts
to promote class warfare, and ignoring the
legitimate purpose of labor unions and the
legitimate interests of the workers, have
disrupted unions, divided the workers into
warring camps, crippled industrial produc-
tion, and caused loss of jobs and wages to
the mass of the workers * * *

Impressive in this regard also is the experience
of Joseph Curran, president of the National
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Maritime Union (C. I. O.). Writing in the
"Pilot," official newspaper of the N. M. U.,
President Curran recounted the efforts of Com-
munists within the union during the period of
hostilities between Germany and Russia, to force
upon the union a policy of collaboration with
employers and total abandonment of strikes,
whatever the cost of such a policy to the economic
interests of the union members. He pointed out,
however, that since the end of the war, shortly
after relations between the United States and
Russia began to deteriorate, the Communists did
their utmost to preclude the establishment of
amicable relations and to provoke hostility be-
tween employers in the industry and the union.
On both occasions, Curran pointed out, the policy
advocated by the Communists in the union was
"the policy of the Communist Party." 15 In the
columns of the "Pilot" for October 10, 1947, Cur-
ran exposed the efforts of the Communists in the
N. M. U. to gain control of the union convention.
He said in part: "Any rank and filers who thought
that this was a simple fight between officials for
power can now see by the action of the Com-
munists at this convention that it is not. It is a
fight by the Communists to either control our
Union or destroy it. Nothing less." 1 President
Curran repeated this observation on October 24,

15 N. M. U. "Pilot," September 12, 1947, page 2, cols. 3-4.
16 "Pilot," page 2, cols. 2-3.



38

1947, in a column in which he also said: "They
[Communist delegates] came to the convention
fully instructed and with a program directed
by the highest chiefs in the Communist Party.

* * *. These party delegates [who voted con-
trary to the instructions of their union constitu-
encies] proved beyond a shadow of a doubt that
they represented NOT the membership of the
NMU, but belonged body and soul to the Com-
munist Party."" In a column appearing on No-
vember 7, 1947, Curran pointed out that by virtue
of Communist control, "Instead of laying stress
on the needs for jobs for our members and in-
ternal problems of our Union, the greatest space
in the Pilot is devoted to the material that the
Communist Party is pushing."'" On November
21, 1947, Curran disclosed in his column that Com-
munist leaders within the union, after their defeat
in the convention, had undertaken to destroy the
union, by promoting unnecessary strikes and by
refusing to settle grievances amicably with em-
ployers. " And, on September 3, 1948, a Trial
Committee of the N. M. U. found that three offi-
cials of the union, Ferdinand C. Smith, Howard
McKenzie and Paul Palazzi, "subordinated the
best interests of the Union and its members to the
improper purposes of the Communist Party of

17 "Pilot," October 24, 1947, p. 2, col. 2.
18 "Pilot," p. 2, col. 2.
19 "Pilot," p. 2, cols. 2-3; p. 9, col. 4.
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America, which they served at the expense of the
Union and its members and to the exclusion
of the legitimate activities and purposes of the
N. M. U." 20

In an article appearing in the New York Times
on May 11, 1947, David Dubinsky, President of
the International Ladies Garment Workers
Union (A. F. of L.), recounted the experience
of that union in 1926, when, for a short period,
the New York locals of that organization were
subject to Communist leadership. These leaders,
he stated,2 "succeeded in plunging the coat and
suit industry into a general strike. After a futile
eight-week struggle the local Communist leaders
had had enough. They were ready to come to
a settlement, but the Communist Party, feeling
that the Moscow line was about to change, ordered
their agents inside the union to continue the
strike-against their better judgment and against
the interest of the workers. * * * It took ten
years for us to recover from the criminal and
stupid Communist-led strike of 1926 which cost
$3,500,000 and left in its wake a chaotic industry
and a crippled union." In the same article he
explained.'

The workers organizations are the larg-
est and most vital nongovernmental body

20 "Pilot," September 3, 1948, pp. 10-11.
I Part VI, p. 11.
22 Ibid., p. 7.
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in the community. They are primarily
dedicated to improving working conditions,
to raising living standards. They are part
of a delicate mechanism of modern life, the
core of "human engineering." The in-
fluence of organized labor reaches far be-
yond its 13,000,000 members or their
families.

For this reason the significance of Com-
munist operations in trade unions can
scarcely be exaggerated. Like termites,
they bore into the "house of labor," but
are not an integral part of the structure
because the spirit and aims of totali-
tarian communism are totally distinct from
and hostile to the ideals and policies of
trade unionism.

In February 1945, while the Retail, Wholesale
and Warehouse Employees Union (C. I. 0.) was
engaged in a strike provoked by the recalcitrant
refusal of Montgomery Ward & Co. to bargain
collectively with that Union, or to accede to di-
rectives of the National War Labor Board, locals
of that Union, which were under Communist
leadership, castigated the leadership of the na-
tional union severely for having undertaken the
strike. The official union publication that month
carried an article demonstrating that these attacks
upon the national leadership of the union were a
betrayal of the Union's interests, and were dic-
tated only by adherence to the Communist Party
"line" which, during that period, denounced all
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strikes, and completely subordinated all legitimate
trade-union interests to the need for continued
production while the United States and Russia
were allies in the war.'

The experience of the United Steel Workers of
America (C. I. 0.) with the activities of Com-
munists and their supporters has been no dif-
ferent. President Philip Murray warned the
Fourth Constitutional Convention of the union,
which met at Boston in May, 1948, that "the
Communists here in the United States will, if it
serves their best purposes tomorrow, destroy this
labor union, if by so doing they are following the
line from Moscow." 24 At the May 14 session

of the convention, the delegates verwhelmingly
adopted an amendment to the union constitution
which bars anyone, "who is a member, consistent
supporter, or who actively participates in the
activities of the Communist Party," from hold-
ing "any office or position," or from serving on
any committee, "in the International Union or
a local union." 

Mr. Murray repeated his attack on the ac-
tivities of Communists in labor unions at the
Tenth Constitutional Convention of the C. I. O.,
which was held in Portland, Oregon, in No-

23 The Retail, Wholesale and Department Store Employee,
February, 1945, pp. 5, 14. See also, Levenstein, Labor To-
day and Tomorrow (Knopf, 1945), pp. 165-169.

24 "Steel Labor," June 1948, p. 3, col. 1.
2 Ibid., p. 2.

819343-49-4
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vember, 1948. At the November 23 session, he
stated: '

Their line never changes--that is to say,
the line changes, yes, but their policy with
reference to adherence to the Soviet line
never changes. * * * They content
themselves with a general castigation of
their own government and the policies of
their own government. They are conduct-
ing a cold war, and they are attempting
to use this vehicle, this instrument, this
organization as a means for the further-
ance of their cold war propaganda.

And, at the November 26 meeting, he added: 2

* * * under no circumstances am I
going to permit * * * Communistic in-
filtration into the National C. I. 0. move-
ment. I make that statement with sincere
convictions based upon a knowledge that
has come to me down through the years,
of the damaging effects, the devastating
effects, the degrading effects that special
outside interests, particularly the Commu-
nist party, may have upon the labor move-
ment in the United States of America.

3 The views of other qualified persons

Spokesmen for the Communist Party, former
Communist Party officials, and students in the
field of labor relations agree that Communist

26 Daily Proceedings of the Tenth Constitutional Conven-
tion of the Congress of Industrial Organizations, Tuesday,
November 23, 1948, p. 53.

27 Ibid., Friday, November 26, 1948, p. 12.
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leaders of labor organizations utilize trade-unions
not primarily as instruments for advancing the
economic welfare of workers through the process
of collective bargaining, but rather as weapons
of class warfare for the advancement of political
objectives.2 8 In his book, I Confess, Benjamin
Gitlow, formerly a prominent Communist, stated
as follows:

In the Communist movement, control is
a factor of the greatest importance. Every
Communist, no matter in what organiza-
tion he belongs, has it continually ham-
mered into his head that the objective of
a Communist must be to gain control. As
soon as Communists gain control of a
union, a strike, or any kind of activity,

28 See, e. g., Foster, From Bryan to Stalin (International
Publishers Co., 1937), particularly pp. 153, 154, 213-215, 272-
273, 275-277; Saposs, Left Wing Unionism (Interna-
tional Publishers Co., 1926), p. 64; "In the relations of the
unions with employers and the government 'class struggle'
tactics are counselled as against 'class collaboration' tactics";
Foster, Toward Soviet America (Coward-McCann, Inc.,
1932), pp. 232-233, 258-259, 266; Gitlow, I Confess (E. P.
Dutton & Co., Inc., 1940), pp. 334-395; Oneal & Werner,
American Communism (E. P. Dutton & Co., Inc., 1947), pp.
231-236, 245-246, 312-313; Teller, Management Functions
Under Collective Bargaining (Baker, Voorhis & Co., 1947),
pp. 401, 405-409; Selekman, Labor Relations and Human
Relations (McGraw-Hill, 1947), p. 206; Smith, Spotlight on
Labor Unions (Duell, Sloan and Pearce, 1946), pp. 42-43,
63-64; Myers, Do You Know Labor? (National Home Li-
brary Foundation, 1940), pp. 18-19; Mills, The New Men
of Power (Harcourt, Brace and Co., 1948), pp. 198-200, 202;
Special Report, The Communist in Labor Relations Today
(Research Institute of America, New York, March 28, 1946).
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the Party steps in and runs the union,
leads the strike, and directs the activity.

A similar view was expressed by Professor
Philip Taft of Brown University: 29

* * * The trade union is not an or-
ganization to which the Communist member
owes any ultimate loyalty. Above it stands
the "Party" which directs and organizes
caucuses and gives orders on policy and
program. Consequently Communist trade-
union tactics are in the nature of a con-
spiratorial attack upon the integrity of the
trade union, for policy is considered from
the point of view of its effect not upon the
trade union but rather upon the fortunes of
the Communist Party. To capture and
subvert the union becomes the principal aim
of Communist trade-union policy. * * *
Consequently, Communist opposition within
trade unions stems from a desire to use the
union as an instrument for purposes alien
to its character rather than to improve its
functioning per se.

And Roger N. Baldwin, Director of the Amer-
ican Civil Liberties Union, significantly points out
that Communists, "alone of all political parties,"
follow this practice, i. e., of capturing leadership
in unions "in the interest of their own political
program and power." 30

29 Taft, Economics and Problems of Labor (Stackpole &
Hicks, Inc., 1948), p. 499.

30 Union Administration and Civil Liberties, The Annals
of the American Academy of Political and Social Science,
Vol. 248, November 1946, p. 59.
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4. The experience of other countries

The conclusion that when Communists or their
supporters gain control of labor organizations the
legitimate objectives of such organizations are
subordinated to the political policies of the Com-
munist Party is reaffirmed by the experience of
countries like Italy and France, where Communist
control of labor unions has become substantial.
In Italy, the C. G. I. L., the largest of the existing
labor confederations, is Communist-dominated.
Notwithstanding the role that it has played in
pressing for increased wages and social security
benefits,

the policies it followed even in these mat-
ters have often reflected the political affilia-
tions of the majority of its leaders. Many
of the strikes which have been called-par-
ticularly the general strikes-have been for
purposes which were political rather than
primarily economic. During the first 6
months of 1948, 436 work stoppages involv-
ing over 2.8 million workers were reported
by the General Confederation of Italian In-
dustry; 49 percent of these strikes, the Con-
federation attributed to causes other than
economic." 

The French counterpart of C. G. I. L., the
C. G. T., is likewise Communist-dominated. In

31 Postwar Labor Movement in Italy, Advance release of an
article scheduled to appear in the January, 1949, issue of the
Monthly Labor Review (U. S. Dept. of Labor, Bureau of
Labor Statistics).
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November 1947, the C. G. T. ordered a wave of
strikes which paralyzed basic industries in all
parts of France. The strikes

were generally ascribed in France to the
new Communist tactics of attempting to
embarrass the Government and impede
adoption of the European Recovery Pro-
gram by disrupting the national economy. 2

On December 19, 1947, the principal non-Com-
munist minority group within the C. G. T. for-
mally seceded and set up a rival labor organization,
the F. O. It charged that the strike crisis had
been "politically inspired"; that the Communist
majority had carried the C. G. T. along on its
"political adventures," in open violation of
the trade-union principle of political party
neutrality.33

A recent statement issued by the General Coun-
cil of the British Trade Union Congress demon-
strates that, even in England, the Communists
have attempted to force British trade union policy
into conformity with political objectives dictated
by Soviet Russia. The statement reads in part as
follows: '

After the overwhelming repudiation of
Communist attempts at the recent Congress

3 2Labor Abroad, December 1947, No. 5 (U. S. Dept. of
Labor, Bureau of Labor Statistics), p. 3.

33 Ibid., February 1948, No. 6, pp. 1-3.
4 This statement is set forth in Daily Proceedings of the

Tenth Constitutional Convention cf the Congress of Indus-
trial Organizations, Monday, November 22, 1948, pp. 48-49.
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in Margate to dominate Trade Union
policy, the Communist Party leadership
has declared that opposition to Congress
decisions will be carried back * * * to
the workshops and every effort made
to incite Trade Unionists against the
decisions taken in their name on the con-
structive economic policy of the T. U. C.

The attitude of the British Communists
is in full conformity with that of Com-
munist organizations in other countries,
notably in France. '* * *

These disruptive activities, the General
Council are satisfied, are being carried on
by the Communist Party and its subsidiary
organizations in servile obedience to de-
cisions made by the body calling itself
the Cominform, which was set up in the
Autumn of 1947 to carry on the Interna-
tional Communist propaganda, formerly
conducted by the Communist International
(The Comintern). * * *

Since its inception the Cominform has
persistently pursued a declared policy in
opposition to the European Recovery Pro-
gramme to which the British Trades Union
Congress has given active support. * * *

The Communist Parties, under the direc-
tion of the Cominform, have been specifi-
cally ordered to oppose the Marshall Plan.
Statements made officially by spokesmen of
the Communist Party in Britain prove
beyond question that sabotage of the
[E. R. P.] is its present aim. Communist
influences are everywhere at work to frame
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industrial demands for purposes of politi-
cal agitation; to magnify industrial griev-
ances; and to bring about stoppages in
industry.

These facts, some of which were directly before
the Congress, most of which are well known, and
all of which confirm the congressional judgment,
permitted Congress reasonably to conclude, as the
Seventh Circuit held in the United Steel Workers
case and the District Courts held in the N. M. U.
and the Warehouse Workers cases, that extension
of the benefits and protection accorded in the Act
to labor organizations led by Communists and
their supporters would not tend to effectuate the
policies of the Act; that such organizations would be
likely to utilize the powers accorded exclusive bar-
gaining representatives by the Act to foment strikes
and discord rather than to promote the economic
welfare of union members, and amicably to settle
disputes; and that to vest additional power in the
hands of such organizations might constitute a
danger to national security.

That Congress possesses the power under the
Commerce Clause to cope with such evils will be
shown in the following section.
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C. CONGRESS HAS AMPLE AUTHORITY UNDER THE COMMERCE CLAUSE TO

DENY THE BENEFITS OF THE LABOR RELATIONS ACT TO UNIONS WHOSE

OFFICERS FAIL TO SIGN THE AFFIDAVITS REQUIRED BY SECTION 9 (H)

1. Section 9 (h) is reasonably related to an appro-
priate Congressional objective under the Com-
merce Clause

That the fomenting in interstate industry of
strikes for the purpose of hampering the execu-
tion of American foreign policy, or for political
purposes unrelated to the subject matters of
collective bargaining, constitutes an economic evil
amenable to Congressional control under the Com-
merce Clause is too clear for anything but state-
ment. Appellants do not even suggest that such
strikes are not substantive evils, or that they do
not substantially affect interstate commerce. Nor
do they make the obviously untenable argument
that Congress lacks the power to take measures
designed to eliminate the causes of strikes
which may obstruct interstate commerce. Cf.
N. L. R. B. v. Jones d Laughlin Steel Corp., 301
U. S. 1. It is obviously for Congress to determine
the appropriate method for combatting these
evils. North American Co. v. S. E. C., 327 U. S.
686; United States v. Darby, 312 U. S. 100.

Certainly, when evils result in large part, or
in aggravated form, from benefits which Congress
itself has created, Congress must possess the
power so to restrict those privileges as to prevent
their abuse. Congress must have the power to
withhold benefits which it confers for the accom-
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plishment of legitimate purposes within its con-
stitutional powers from those who, it has cause
to believe, may utilize those benefits for different
and antithetical purposes. The privileges and
benefits of the Labor Relations Act are conferred
upon labor organizations by Congress for the ac-
complishment of specific public purposes; Con-
gress is under no obligation to extend those privi-
leges and benefits to all organizations blindly,
without regard to whether such extension will
effectuate the policies which Congress seeks to
promote. It is no less a legitimate objective of
congressional power to guard against the danger
of misuse of facilities created by Congress for
specified purposes than to create such facilities
in the first place.

Judicial "inquiries, where the legislative judg-
ment is drawn in question, must be restricted to
the issue whether any state of facts either known
or which could reasonably be assumed affords
support for it." United States v. Carolene Prod-
ucts Co., 304 U. S. 144, 154. The facts known to
Congress, and of which this Court can take ju-
dicial notice (summarized pp. 21-48, supra), show
that Communists and their supporters in posi-
tions of power in labor unions have used and are
likely to use their power for political purposes
alien to the objectives which Congress in enacting
the National Labor Relations Act desired to pro-
mote. These facts afford ample basis for the
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Congressional judgment that the avoidance of
such abuses required denial to labor organizations
led by Communists of the benefits of the Act.

"When Congress exercises a delegated power such

as that over interstate commerce, the methods

which it employs to carry out its purposes are
beyond attack without a clear and convincing show-
ing that there is no rational basis for the legislation;
that it is an arbitrary fiat. " Carolene Products Co.
v. United States, 323 U. S. 18, 31.

The burden, of course, is upon appellants to
establish the lack of a rational basis for the Con-
gressional choice of means. Appellants have
made no effort to deny the existence of the facts

upon which Congress relied. Although they as-
se t that the Government is relying on "question-

able" material (Br. 60), they have not challenged
any of the facts set forth; facts contained in any

material which might be deemed questionable are
amply confirmed by other sources. Nor have ap-

pellants shown that in fact Section 9 (h) is not a
reasonable method of dealing with the evil with
which Congress was concerned.

2. Section 9 (h) meets the clear and present

danger test, if that is applicable

Appellants' contention is that it is not sufficient
that Section 9 (h) be reasonably related to the

attainment of a legitimate objective under the
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Commerce Clause, but that the section must be
tested under the "clear and present danger" rule
because, allegedly, the statute invades the funda-
mental right of employees to form labor organiza-
tions for purposes of collective bargaining, and
because the statute deprives union officers of free-
dom of speech, freedom of the press and freedom
of political affiliation. We shall demonstrate in
Points II and III, infra, pp. 64-113 that the statute
invades none of these rights, that Section 9 (h)
in no way limits the right to speak or assemble,
and that the mere fact that the classification em-
bodied in Section 9 (h) turns on a matter of
belief and affiliation does not change the ap-
propriate test of validity from reasonable basis
to clear and present danger. The case does not,
therefore, come within the exceptional category
referred to in the first Carolene Products case.
See 304 U. S. 144, 152 n.

But if we assume arguendo either that there
is an invasion of civil rights or that a classifica-
tion in terms of belief can be justified only by a
showing of urgent necessity, such a necessity has
been shown to exist here. The lower court in
the National Maritime Union case specifically so
held after extended analysis (78 F. Supp. 165-
169), and the court below in this case adopted
that opinion as its own.'

35 In the courts below the Board believed it unnecessary to
argue that the clear and present danger test had been satis-
fied, since it thought the test clearly inapplicable. It did
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The "clear and present danger" test which
appellants claim to be applicable is not a techni-
cal verbal formula. Pennekamp v. Florida, 328
U. S. 331, 334-336, 352-353. It expresses the
considered judgment of the Court that, although
the First Amendment does not grant absolute
rights, the rights with which it is concerned are not
to be limited except where the words used or the
activity are directly and immediately likely to bring
about some substantive evil. The classic expression
of the test is regarded as requiring a "close and
direct". or "a real and substantial" relation to such
an evil. Id. at 336.

Although the Court must exercise an independ-
ent judgment as to whether the test has been sat-
isfied (Thomas v. Collins, 323 U. S. 516, 531-532),
it has indicated in Bridges v. California, 314

U. S. 252, 260-261, that where a legislature has

"appraised a particular kind of situation and
found a specific danger sufficiently imminent to
justify a restriction on a particular kind of utter-
ance," and where a determination comes to this

Court "encased in the armor wrought by prior
legislative deliberation," such a "declaration of
the [legislative] policy would weigh heavily in

any challenge of the law as infringing consti-

not intend to concede that the test, properly understood,
could not be met, even though there seems to have been some
misunderstanding of its position by the dissenting judge in
this case (R. 21) and in the United Steel Workers case (170
F. 2d 247).
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tutional limitations." Here, Congress has made
the determination.3 a

The test does not envisage only dangers which
may imperil the security of the nation, although
as we shall argue, the facts supporting the present
legislation could meet even such a standard. The
principle, as first stated by Mr. Justice Holmes
in Schenck v. United States, 249 U. S. 47, 52,
is that "The question in every case is whether
the words used are used in such circumstances
and are of such a nature as to create a clear and
present danger that they will bring about the
substantive evils that Congress has a right to
prevent." [Italics supplied.] In the Penne-
kamp case the Court made it clear that "The
danger to be guarded against is the 'substantive

36 As the District Court stated in the National Maritime
Union case, 78 F. Supp. at 167: "When clear and present
danger exists, * * * must somehow be determined; and
it will not be often, if ever, that the presence of potential
danger, or clear and present danger, can be conclusively de-
monstrated until the portended harm has been done. Usu-
ally the existence of either is a matter of opinion, and it is for
the legislative body to form that opinion in the first instance.
Congress must decide whether clear and present danger to
a national interest exists, and, if so, must determine upon a
way to avert it. If the method chosen intrudes upon an indi-
vidual right guaranteed by the First Amendment, Congress
must evaluate the clashing public and private interests, must
note how the one will be affected by the restriction, the other
by its absence, and must then decide whether to impose the
restriction. We take it that the congressional judgment is
final unless there was in fact no clear and present danger,
which alone justifies impinging upon sacred individual
rights."
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evil' sought to be prevented" (id, at 335), and
"substantive evil" in this context clearly did
not refer merely to threats to the safety of the
United States.3 7 In West Virginia Board of
Education v. Barnette, 319 U. S. 624, 639, the

Court stated that the freedoms granted by the
First Amendment "are susceptible of restriction
only to prevent grave and immediate danger to
interests which the State may lawfully protect."
[Italics supplied.]

The Court has rejected the argument that the
clear and present danger test prevents prohibiting
the distribution of religious literature by children
(Prince v. Massachusetts, 321 U. S. 158, 167),
or penalizing the use of language likely to cause
a public altercation (Chaplinsky v. New Hamp-
shire, 315 U. S. 568). And the assumption under-
lying the Bridges and Pennekamp decisions is

37 'The clear and present danger' to be arrested may be
danger short of a threat as comprehensive and vague as a
threat to the safety of the Republic or 'the American way
of life'. Neither Mr. Justice Holmes nor Mr. Justice Bran-
deis nor this Court ever suggested in all the cases that
arose in connection with the First World War, that only
imminent threats to the immediate security of the country
would authorize courts to sustain legislation curtailing utter-
ance. Such forces of destruction are of an order of magni-
tude which courts are hardly designed to counter. 'The
clear and present danger' with which its two great judicial
exponents were concerned was a clear and present danger
that utterance 'would bring about the evil which Congress
sought and had a right to prevent.' Schaefer v. United
States, supra." (Pennekamp v. Florida, 328 U. S. at 353,
Frankfurter, J., concurring.)
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that expressions which would in fact constitute
a serious danger to the fair administration of
justice could be punished. Although these cases
involved important substantive evils, none of
them were concerned with anything menacing
the national security.

The substantive evil here is the danger of harm-
ful obstruction to interstate commerce which is
likely to result if Communists are in control of
labor organizations. This evil Congress unques-
tionably has a right to prevent. And leaving
Communists in office in such organizations sub-
jects commerce to this danger not only immedi-
ately, but clearly and definitely, as experience has
shown. See pp. 21-48, supra. A direct and im-
mediate method of seeking to avoid such obstruc-
tions to commerce is to take steps which may free
labor organizations from Conimunists' control.
Inasmuch as such control has in the past led to
interruptions to commerce, and there is strong rea-
son for believing that it will continue to do so now
and in the future, the clear and present danger
test is satisfied.

As the District Court stated in the National
Maritime Union case (78 F. Supp. at 167), Con-
gress "had before it evidence of instances in which
strikes have been called, for political reasons only,
through the influence of Communists in unions.
That this is true is a matter of general knowl-
edge. * * * It knew that one of the purposes
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of the Communist Party is to destroy democratic
institutions and that infiltration into labor unions
is one of the first steps in the process. In ad-
dition to proof of overt acts, it had before it opin-
ions as to the nature and purposes of the Com-
munist Party from persons in position to have
knowledge of the subject," (referring to statements
of union officers and of President Truman). That
court, we think properly, concluded (p. 168), "In
considering the matter we have before us the same
evidence and information which Congress had in
forming its judgment. If that were all, we would
not be prepared to say that Congress was wrong
in seeing danger and in thinking it clear and pres-
ent. But we have much more than that. We
judicially know the facts of current history and
cannot close our eyes to them and to their signifi-
cance. Events on the national and world stages
since the Taft-Hartley Act became law on June
23, 1947, have not removed the basis which the
Congress then had for deciding that Commu-
nistic influence in labor relations was a clear and
then present danger to the national welfare and
security. Those events have, on the contrary,
emphasized the ground for alarm which Congress
felt.'' "37a

S7a Pursuant to authority granted by Executive Order No.
9835, 12 F. R. 1935, the Attorney General has classified the
Communist Party, U. S. A., as a subversive, communist or-
ganization which seeks to alter the form of government in
the United States by/constitutional means. See 13 F. R.
9366-9369.

819343-49 5
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The cases suggest that the evils which justify a
limitation upon First Amendment rights must be
"substantial" or "serious," not a "minor matter
of public inconvenience or annoyance," (Bridges
v. California, 314 U. S. 252, 262-263), such as the
littering of the streets with handbills. Cf. Schnei-
der v. State, 308 U. S. 147. But certainly the evil
at which Section 9 (h) is directed is a serious one.
Use of facilities and benefits accorded by Congress
for purposes antithetical to the policies and ob-
jectives of the Act is a serious evil which Con-
gress must have power to prevent. Moreover, the
abuses take the form of obstructing commerce in
the interest of a foreign power which in many
fields is actively opposing the United States. This
is certainly no light matter.

Indeed, even if the criterion were whether the
evil in question was a menace to our national se-
curity, Section 9 (h) would be valid. For the
national security was in large part precisely what
Congress was concerned with, as the repeated ref-
erence to the Allis-Chalmers strike shows. The
danger in the present state of world affairs of
subjecting such industries as the manufacture of
electrical equipment and radio communications to
the risk of interruption in the interests of a for-
eign power need no elaboration. See pp. 26-28, 30-
33, supra. And the clear and present danger test
does not require Congress to wait until it is too
late before taking precautionary action.
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D. SECTION 9 (H) IS AN APPROPRIATE MEANS OF ATTAINING THE

CONGRESSIONAL OBJECTIVE

There can be no question but that Section 9 (h)
embodies a reasonable method of protecting com-
merce and the national interest against strikes
called by labor leaders affiliated with the Com-
munist Party. Congress could properly consider
that not only those union leaders who were them-
selves Communists or affiliated with the Party,
but also those leaders who believed in, or sup-
ported organizations which believed in, overthrow
of the Government by violence or illegal means,
might tend to utilize their powers as exclusive
bargaining representatives for objectives alien to
collective bargaining concerning "wages, hours, or
other working conditions." Certainly, as stated
by the Court of Appeals for the Seventh Circuit
in the United Steel Workers case, supra, 170 F.
2d at 266, "it was rational for Congress to con-
clude that [such persons] were more likely than
others to misuse the powers which inhere in union
office." Cf. Bryant v. Zimmerman, 278 U. S. 63, 73,
76-77, discussed at length in the opinion of the Dis-
trict Court in National Maritime Union v. Herzog,
78 F. Supp. 146, 169-170; Clarke v. Deckebach,
274 U. S. 392, 396-397; irabayashi v. United
States, 320 U. S. 81.

The restriction of the benefits of the statute to
labor organizations whose leaders can sign the
required affidavit gives the unions an incentive to
rid themselves of officers who cannot, and gives
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the employees an incentive to designate as their
representative for purposes of collective bargain-
ing labor organizations which will not be disquali-
fied by reason of the character of their officers.
Since the benefits of the statute are valuable to
labor organizations and to their members, Section
9 (h) will tend to cause the removal of Com-
munist officers from American unions, and thereby
to minimize the danger of abuse of the privileges
granted by the statute and of injury to the interest
of the United States.

The affidavit provisions of Section 9 (h) were
also intended to accomplish the identification of
those union leaders who were Communists and
supporters of Communists on the theory that if
the union members were aware of such affiliation
by their officers they would oust them from office.
See Matter of Northern Virginia Broadcasters,
Inc., 75 N. L. R. B. 11. Certainly, Congress has
the power to require the disclosure by those who
compete for employees' support of information
which the employees might consider highly rele-
vant to their choice; this is a reasonable method
of insuring the intelligent exercise of the em-
ployees' freedom to choose their own representa-
tives for purposes of collective bargaining.

It is not argued that Section 9 (h) is not likely
to produce these results. Suggestions have been
made, however, that other methods of doing so
could have been employed instead. But which
means of accomplishing its objective should be
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chosen was obviously a matter for Congress to
decide, and the fact that other methods might
also have been available does not affect the
constitutionality of any reasonable method
adopted.

An alternative proposed in Congress and
adopted by the Senate was the requirement, in
lieu of an affidavit, that "no union could be certi-
fied if any of its officers were Communists" (93
Cong. Rec. 4894). But this would have required
the Labor Board in each case to hold a hearing in
order to determine whether any of the officers of
the unions involved were Communists. As Senator
Taft pointed out, in explaining why the conferees
rejected the Senate proposal and substituted the
affidavit requirement (93 Cong. Rec. 6447):

That seemed to us impractical. * * *
The whole certification might be tied up
for months while determination was made
as to whether a man was a Communist.

Another alternative would be flatly to forbid
Communists and persons believing in the over-
throw of the government to be officers of labor
organizations. This would have been much more
drastic than the affidavit requirement, and might
have raised more difficult legal problems than a
requirement which does not deprive any persons
of the right to be officers, but merely gives the
labor organizations a choice as to whether they
wish to retain such officials or to enjoy the
benefits of the statute. In any event, the fact
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that Congress did not make use of a stronger
method for achieving its goal does not make the
milder one unconstitutional.

Appellants urge that if the objective of Con-
gress was to prevent political strikes, and "as-
suming also that Congress had the power to
eliminate such strikes, an obvious method of
preventing that practice would be to prohibit it
and punish those who actually are guilty of violat-
ing that prohibition" (Br. 79). But Congress
had the right to choose a preventive measure, to
seek to remove a cause of such strikes before
the strikes actually occur. Compare National
Labor Relations Board v. Jones & Laughlin Steel
Corp., 301 U. S. 1. This is a more effective
means of safeguarding the public interest than
to leave persons thought likely to instigate such
strikes in positions where they can do so, and
then to punish them afterwards. The availability
of other appropriate means for achieving the end
does not invalidate the method Congress has
chosen.

The suggestion that the classification is un-
reasonable and therefore invalid because em-
ployers are not required to file similar affi-
davits requires little comment. "Congress may
hit at a particular danger where it is seen, with-
out providing for others which are not so evident
or so urgent." Hirabayashi v. United States,
320 U. S. 81, 100. That rational basis exists for
distinguishing in legislative treatment between
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labor organizations, on the one hand, and em-
ployers on the other, is established by abundant
authority. National Labor Relations Board v.
Jones & Laughlin Steel Corp., 301 U. S. 1, 46;
Alabama State Federation of Labor v. McAdory,

325 U. S. 450, 471-472; United States v. Petrillo,

332 U. S. 1, 8-9; American Federation of Labor

v. American Sash & Door Co., No. 27, October
Term, 1948, decided January 3, 1949.

Appellants argue that Section 9 (h) is arbi-
trary in that "it adopts the test of guilt by as-
sociation" (Br. 74). But when acting in order
"to prevent potential injury to the national
economy from becoming a reality", Congress has the
right to impose a regulation upon a class from
which the particular evil is to be anticipated, and
the fact that all persons in the class may not en-
gage in the harmful conduct does not make the
classification improper so long as it is reasonable.
North American Co. v. S. E. C., 327 U. S. 686,
710-711. * * if evils disclosed themselves

which entitled Congress to legislate as it did, Con-
gress had power to legislate generally, unlimited

by proof of the existence of the evils in each
particular situation." Ibid. Section 9 (h), like

Section 11 (b) (1) of the Public Utilities Holding
Company Act, "is not designed to punish past

offenders but to remove what Congress considered

to be potential if not actual sources of evil".
Ibid.
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United Public Workers v. Mitchell, 330 U. S.
75 and the Hirabayashi and Korematsu cases
(320 U. S. 81 and 323 U. S. 214) present ex-
amples of situations in which legislation regarded
as reasonable was made applicable to a class of
persons even though it was recognized that no
harmful conduct was to be expected from many
members of the class. These cases are illustra-
tive of the principle that "when it is necessary
in order to prevent an evil to make the law em-
brace more than the precise thing to be prevented
it may do so." Westfall v. United States, 274
U. S. 256, 259; Purity Extract Co. v. Lynch, 226
U. S. 192, 201-202, and cases cited. Preventive
measures of this sort are different from the
imputation of personal guilt to an individual for
purposes of punishment or the like, such as
denaturalization or deportation. Cf. Schneider-
man v. United States, 320 U. S. 118.

II

DENIAL OF ACCESS TO BOARD FACILITIES DOES NOT IMPINGE UPON

THE FUNDAMENTAL RIGHT TO SELF-ORGANIZATION FOR PURPOSES

OF COLLECTIVE BARGAINING

Appellants contend (Br. 8, 12, 26-27, 29-31)
that denial of access to Board facilities, which,
under the terms of Section 9 (h), is the sole
consequence of non-compliance with the affidavit
provision, in itself invades the fundamental right
of employees to organize and bargain collectively



65

with employers through representatives of their
own choosing. In support of this contention,
appellants assert (Br. 12-17) that a union which
is denied access to Board facilities is, as a prac-
tical matter, unable to function as a labor or-
ganization at all. After equating in this manner
denial of access to Board facilities with a pro-
hibition upon functioning as a labor organiza-
tion, appellants argue further (Br. 27, 29-31)
that to condition the union's right to function upon
its elimination from official position of persons who
cannot or will not file the affidavits contemplated
by Section 9 (h) is to deprive such persons of
their right to practice the occupation of labor
union official and further to deprive the members
of the union of their right to select such persons
as officers. We shall demonstrate below that
denial of access to Board facilities, as contem-
plated by Section 9 (h), does not, either in law
or in fact, deprive any labor organization of the
power to function, and that it does not invade any
private right of the union or its members to
organize for purposes of collective bargaining.
Because the statute does not in law or in fact
prohibit labor organizations whose officers do not
comply with the affidavit provision from function-
ing, the statute cannot be said even indirectly to
deny to anyone the right to act as officer of a
labor union, or deny to union members the right
to select any officers of their own choosing.
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A. DENIAL OF OPPORTUNITY TO PARTICIPATE IN A BOARD ELECTION DOES NOT

DEPRIVE A LABOR ORGANIZATION OF ANY PREEXISTING PRIVATE IGHT

It is important at the outset to emphasize that
the fundamental right of employees to associate
in labor organizations for purposes of collective
bargaining," which appellants claim is invaded

by Section 9 (h), does not, on any theory, compre-
hend a right to compel Congress to require em-
ployers to recognize a labor organization or to
bargain collectively with it. Certainly Congress
was not required by the Constitution to enact the
National Labor Relations Act, and the rights
under that Act are no more immune from legis-

38 It is not necessary in this case to decide whether there is
a constitutional right to self-organization for purposes of
collective bargaining. While certain activities of unions,
such as solicitation of members through speeches (Thomas
v. Collins, 323 U. S. 516) and the dissemination of informa-
tion (Thornhill v. Alabama, 310 U. S. 88), or the assembling,
discussion, or formulating of plans (Lincoln Federal Labor
Union v. Northwestern Iron and Metal Co., No. 47, October
Term, 1948, decided January 3, 1949) are constitutionally
protected, no case holds that the right of self-organization
for purposes of collective bargaining is otherwise protected
by the First Amendment. Certainly the leading cases which
refer to such a "right" do not so suggest. N. L. R. B. v.
Jones & Laughlin Steel Corp., 301 U. S. 1, 33; American
Steel Foundries v. Tri-City Central Trades Council, 257 U.
S. 184, 209; Texas & N. O. R. Co. v. Brotherhood of Ry.
Clerks, 281 U. S. 548, 570. Even though conduct "is engaged
in pursuant to plans of an assembly" it is not protected un-
der the First Amendment; when it "affects the interests of
other individuals and the general public, the legality of that
conduct must be measured by whether the conduct conforms
to valid law." Lincoln Federal Labor Union v. Northwestern
Iron and Metal Co., supra, slip op. pp. 5-6.
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lative control than other rights created by statute.
As the Seventh Circuit stated in upholding the
validity of Section 9 (h), United Steel Workers v.
National Labor Relations Board, 170 F. 2d 247,
265, pending on petition for certiorari, No. 431,
this Term, in enacting the National Labor Rela-
tions Act, "Congress imposed new obligations
upon employers and provided administrative ma-
chinery for the enforcement of those obligations,
but it did not impose those duties because it was
under a constitutional obligation to employees or
labor organizations to do so. On the contrary,
the statute was enacted solely because Congress
deemed the imposition of those duties desirable as
a means of protecting the public interest in the
free flow of commerce."

Furthermore, the denial to unions not comply-
ing with Section 9 (h) of access to Board facil-
ities does not prevent them from functioning.
Even if such unions are excluded from the ballot,
employees favoring them can avoid representation
by any other organization by voting against such
organization. They will thus retain the same
right to bargain through the non-complying union
as they would have possessed if the National La-
bor Relations Act had never been passed. Only
if a majority of the employees in a bargaining
unit select another labor organization as exclusive
representative is the non-complying organization
affected; and, in that event, the loss of its right
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to represent its members flows not from the
Board's action, but from the deliberate choice of
the employees.3 9

Appellants contend, however (Br. 12-17), that
opportunity to share with other unions in the
benefits of the Act is so essential to the effective
functioning of a labor union that to permit access
to some unions while denying access to others
results inevitably in destruction of the excluded
organizations and thereby denies their right to
organize for purposes of collective bargaining.

s9 Appellants argue that the right to function as a union
was invaded because Section 8 (b) (4) (C) makes it unlawful
for a labor organization to strike to compel an employer to
deal with it if another labor organization has been certified
by the Board. But the other organization will not have been
certified unless it has secured the approval of a majority of
the employees in the bargaining unit. In addition, the pro-
vision in question applies to unions which have complied
with Section 9 (h) just as much as to unions which have not.
Furthermore, the validity of Section 8 (b) (4) (C) is plainly
not subject to attack in this proceeding; the provision is en-
forceable only through a proceeding instituted by the Gen-
eral Counsel of the Board. Section 10 (1) of the Act; Wat-
son v. Buck, 313 U. S. 387; Alabama State Federation of
Labor v. MeAdory, 325 U. S. 450, 461.

The effect of Section 8 (b) (4) (C) upon a non-complying
union is the same whether or not they fail to comply with
paragraphs (f) and (g) of Section 9 or paragraph (h). In
the one situation as in the other, it cannot strike to prevent
an employer from dealing with a certified union. In Na-
tional Maritime Union v. Herzog, 78 F. Supp. 146, affirmed,
334 U. S. 854, the same argument was advanced by the union.
Although the point was not mentioned by either court, the
decision, affirmed by this Court per curiam, that paragraphs
(f) and (g) were constitutional, necessarily rejected the
contention. The N. M. U. case is analyzed, infra, pp. 75-77.
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We concede, of course, that the privilege of uti-
lizing the facilities of the Board to compel an
employer to bargain collectively and to desist from
other unfair labor practices is of great value to
labor organizations and that a labor organization
denied this privilege is not, pro tanto, in as ad-
vantageous a position to appeal to employees for
designation as bargaining representative as is a
competing union to which the privilege is ac-
corded. Congress, indeed, relied exclusively
upon this fact to induce labor organizations to
comply with the provisions of Section 9 (f), (g)
and (h). But the facts do not warrant appel-
lants' attempt to give the impression that a labor
organization denied the privilege will inevitably
be rejected by employees. The United Mine
Workers of America, the United Electrical
Radio and Machine Workers of America, C. I. O.,
the United Steelworkers of America, C. I. O., all
non-complying unions, among others, have con-
tinued to exist and to function, and in some in-
stances to increase their membership substan-
tially, despite their non-compliance.40

Nevertheless, even if it were true that a labor
organization's privilege of access to Board facili-
ties was in all instances decisive in the minds of

40 The officers' report to the 13th convention of the United
Electrical Workers, as reported in the UE News, Septem-
ber 11, 1948, p. 5, 8, stated: "Average membership in UE for
the convention year August 1947 to July 1948 was at an all-
time high, six percent above the previous years record
membership."
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employees, so that employees uniformly selected
complying rather than non-complying unions as
their representatives, it would not follow that
Congress could be said to have infringed the right
of non-complying labor organizations to function.
Section 9 (h), like Sections 9 (f) and (g), leaves
the right and power to determine whether to be
represented by a complying or non-complying
union to the voluntary choice of the employees.
The most that can be said is that by offering
advantages to complying unions which are denied
to non-complying unions, Congress induces em-
ployees to select the former rather than the latter
type of union as bargaining agent. But such
inducement neither deprives the employees of the
right to select non-complying unions as their
representative, nor does it deprive non-complying
unions of the right to represent those who choose
to designate them.

That legislation may induce individuals volun-
tarily to exercise their rights in a particular
manner rather than in another does not establish
that the legislation invades rights or coerces individ-
uals in their exercise. If it did, Congress would
have been without power to enact the Social
Security Act, in which Congress offered a rebate
of ninety percent of the unemployment compensa-
tion taxes collected within the state to those states
which enacted particular types of unemployment
compensation legislation. For it was assumed that
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the right to determine whether or not to enact such
legislation is reserved by the Constitution exclu-
sively to the states, and if inducement to enact such
legislation were deemed to invade this right, or to
coerce the states to enact social security legislation,
the federal act would not have been permitted to
stand. Yet, in Steward Machine Co. v. Davis, 301
U. S. 548, 585-591, the Court held that although the
ninety percent rebate offered to the states consti-
tuted powerful "inducement" and "temptation" to
enact the congressionally desired legislation, this
did not establish "coercion" of the states in vio-
lation of the Tenth Amendment. To fail to draw
the line between "temptation" and "coercion",
said Mr. Justice Cardozo speaking for the Court,
is "to plunge the law into endless difficulties."
301 U. S. at 589-590. The Court further held
that since the imposition of taxes and the granting
of rebates was an appropriate exercise of the
power of Congress over taxation and expenditures,
the legislation could not be condemned because it
tended to accomplish results which Congress could
not achieve directly by legislative compulsion.

Appellant seeks to distinguish the Steward case
(Br. 47) on the ground that there the States could
lawfully cooperate with the Federal Government
by enacting the legislation Congress desired. But
this distinction hardly supports appellants' posi-
tion in this case. For it certainly cannot be sug-
gested that employees do not have the right to
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cooperate with Congress in the attainment of its
legitimate goal by selecting complying rather
than non-complying unions as their representa-
tives. Where, as in Sections 9 (f), (g) and (h),
and in the Social Security Act, Congress grants
benefits upon condition, the condition is not to be
invalidated unless the conduct required for its
fulfillment is unrelated to the legitimate purposes
for which the benefit is granted, or to any other
legitimate end. Where reasonable relation exists
between the condition and the legitimate legisla-
tive end to be attained, as the Steward case holds,
"inducement or persuasion does not go beyond
the bounds of power." 301 U. S. at p. 591.

This principle applies even when the exercise
of the right which Congress seeks to influence is
protected by the First Amendment. Oklahoma v.
Civil Service Commission, 330 U. S. 127; United
Public Workers v. Mitchell, 330 U. S. 75. In
the Mitchell case it was held that Congress
could condition the privilege of federal employ-
ment upon non-exercise by employees of their
constitutional right to engage in partisan political
activity. In the Oklahoma case, it was held that
Congress could constitutionally condition grants-
in-aid to the States upon removal by the States
from their payrolls of persons who exercised their
constitutional right to engage in political activity.
Yet clearly Congress could not constitutionally
have prohibited such activity by State employees.
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Nor could Congress constitutionally have com-
pelled State governments so to restrict political
activity by their employees.

In the Oklahoma case, the effect of the legisla-
tion was to induce individuals to forego the exer-
cise of rights altogether. The effect of Section
9 (f), (g) and (h), however, is not to induce em-
ployees to forego the selection of a bargaining
representative, but rather to select a bargaining
representative which has met the qualifications
for receipt of benefits under federal law, qualifi-
cations properly imposed by Congress to protect
the objectives of the Act and national security.

In sum, assuming arguendo that Congress could
not prohibit employees from designating non-
complying unions as their representatives, or pro-
hibit non-complying unions from representing
their members in collective bargaining, the fore-
going cases establish that the action of Congress
in Sections 9 (f), (g) and (h), in offering induce-
ments to employees to select complying rather
than non-complying unions as their representa-
tives, does not invade the right of employees freely
to choose representatives or the right of non-
complying unions to function. Congress has
"authority to resort to all means for the exercise
of a granted power which are appropriate and
plainly adapted to the permitted end." Okla-
homa v. Civil Service Commission, supra, at p.
143. That the adoption of particular means may
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have an effect upon activities which Congress may
not constitutionally control, does not, as the Court
specifically held in the Oklahoma case, make the
use of such means invalid.

We do not contend, of course, that if the con-
dition contained in Section 9 (h) were totally
unrelated to any legitimate objective of Con-
gress,41 appellants could not raise constitutional
objection, merely because the statute does not
prohibit non-complying unions from functioning.
Just as a tax imposed by Congress is not valid
"if it is laid upon the condition that a state may
escape its operation through adoption of a statute
unrelated in subject matter to activities fairly
within the scope of national policy and power"
(Steward Machine Co. v. Davis, 301 U. S. at 590,
italics added), so the denial of benefits under the
Act would not be valid if the conditions which
labor organizations are required to meet to obtain
those benefits were unrelated in subject matter to
objectives which Congress legitimately sought to
promote and encourage. We have already dem-
onstrated, however, that the objective which Con-
gress sought to achieve by imposition of the
condition contained in Section 9 (h) is a legiti-
mate objective, well within the power conferred
upon Congress under the Commerce Clause, supra,
pp. 49-58, and that the means, adopted in Section

41 Although appellants suggest that the Government argues
that Congress can withdraw the privilege of using Govern-
ment facilities at will, no such argument has been advanced.



75

9 (h) for accomplishment of that objective are
reasonably and directly related to that objective,
supra, pp. 58-64.

Accordingly, Frost Trucking Co. v. Railroad

Commission, 271 U. S. 583, upon which both appel-
lants (Br. 46-47, 54-55) and Judge Major dissent-
ing in the United Steel Workers case rely (170 F.
2d at 260), is wholly inapposite here. In Stephen-

son v. Binford, 287 U. S. 251, 272, 275, the Supreme
Court explained that the rule of the Frost case
applied only where there was "no relation" be-
tween the condition and the privilege accorded,
i. e., where the condition was an end in itself
and not a "means to the legitimate end." Where,
as here and in the Stephenson case, there is a

reasonable relationship between the condition and

the legitimate objects for which the benefits are
given, the legislation is not to be invalidated even
where compliance with the condition may involve
voluntary surrender of a constitutional right.

See Hale, Unconstitutional Conditions, 35 Col. L.

Rev. 321, 357.
We believe that the decision of this Court in

National Maritime Union v. Herzog, 334 U. S.
854, is dispositive of appellants' claim that denial
of the benefits of the Act to unions which do not
comply with conditions validly imposed by Con-
gress invades the right of such unions to function
or the right of employees to bargain collectively

through such unions. The consequence of non-
compliance with Sections 9 (f) and (g) are pre-
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wisely the same as the consequences of non-com-
pliance with Section 9 (h), and the union in the
N. M. U. case made precisely the same conten-
tions with respect to the effect upon it of denial
of access to Board facilities as do appellants
in this case. It was argued there that access to
the administrative machinery and benefits of the
Act is so essential to the effective functioning
of labor unions that to deny such access to some
unions while permitting access to others results
inevitably in destruction of the excluded organi-
zations and thereby denies their right to organize
for purposes of collective bargaining. It was
further argued there, as here (Br. 57-62), that
because of the "results that flow", access could
be denied to certain labor organizations only if
some "clear and present danger" required this,
and that access could not be made conditional
upon filing and reporting requirements which
were supported merely as reasonable require-
ments.

In affirming the judgment of the statutory
court and rejecting the position taken by the
union on appeal, this Court necessarily held
(334 U. S. 854-855), that denial of access to the
machinery and benefits of the Act to labor or-
ganizations which do not comply with conditions
precedent erected by Congress, and granting such
access to those which do comply, does not invade
the constitutional right of the former so long as
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the condition is reasonably related to the objec-
tives for which the facilities of the Act were
designated.

B. DENIAL OF THE PRIVILEGE OF PARTICIPATING IN A BOARD CONDUCTED

ELECTION TO A LABOR ORGANIZATION WHOSE OFFICERS ARE UNABLE OR

UNWILLING TO FILE THE AFFIDAVITS CONTEMPLATED BY SECTION 9 (HI

DOES NOT DENY TO UNION MEMBERS THE RIGHT FREELY TO SELECT OFFI-

CERS, NOR DENY TO ANY PERSON THE RIGHT TO HOLD OFFICE IN A LABOR

ORGANIZATION

Appellant's contention (Br. 27, 29-31) that
Section 9 (h) denies to union members the right
to select officers of their own choosing, and denies
to officers who cannot or will not file the affidavits
the right to hold office in a union, rests upon the
assumption, shown above to be unwarranted, that
denial of the benefits of the Act prohibits a labor
organization from functioning. This contention
likewise is disposed of by the decision in the
N. M. U. case, supra. Thus, if Section 9 (f)
had imposed the obligation to file financial reports
on one or more officers of the union, rather than
upon the union as such, it could hardly have been
contended that the Section was an unconstitu-
tional interference with the right of unions to
select their own officers merely because to secure
the benefits of the statute union members might
require their officers to file such returns or oust
those officers who refused to do so.

In his dissenting opinion in the United Steel-
workers' case, supra, 170 F. 2d at 259, Judge
Major took the position that because the affidavits
contemplated by the Section are to be made by
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union officers, whereas the denial of benefits af-
fect the union as such, the statute is arbitrary
and unreasonable. But this argument overlooks
the fact that a union can act only through its
officers, and that Section 9 (f), while it speaks
in terms of filing by the union, contemplates that
such filing will be done by the responsible officers
of unions, precisely as does Section 9 (h). If
the responsible officer or officers failed or refused
to comply with the filing requirements of Section
9 (f) for whatever reason, the union's member-
ship would be placed in precisely the same posi,
tion as they would if the union's officers failed
to file the Section 9 (h) affidavits. The sugges-
tion that the union members desiring to obtain
the benefits of the Act would be unable to do so
because they could neither compel their officers
to file the documents nor oust those who refused to
do so is one which even the appellants do not make,
presumably because, among other things, recent
history demonstrates that such a contention would
be wholly without substance.

The argument that Congress is wholly without
power to distinguish between bargaining rep-
resentatives or types of union leadership with
respect to bestowing the benefits of the Act, be-
cause such distinction tends to influence em-
ployees to choose eligible rather than ineligible
officers as bargaining representatives, would mean
that Congress could not distinguish for this pur-
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pose between company-dominated unions and
others. By denying to company-dominated
unions the benefits of the Act, Congress influences
employees to select non-company-dominated
unions just as by Section 9 (h) employees are
influenced to select non-Communist dominated
unions. In neither case is the right of employees
to join labor organizations or to select representa-
tives of their own choosing denied or infringed.

The fact that an effect of Section 9 (h) is to
induce union members to select as officers persons
who comply with Section 9 (h) rather than those
who do not, upon which appellant relies to estab-
lish that the Section infringes the right of union
members to select their own officers, does not,
as we have shown above, establish any inva-
sion of this right. Since the selection by
union members of officers who execute the affi-
davits contemplated by Section 9 (h) is a legiti-
mate objective of Congress, the inducement
offered to achieve this result "does not go beyond
the bounds of power" Steward Machine Co. v.
Davis, 301 U. S. at 591.

By the same token, there is no merit in ap-
pellants' contention that because persons who
desire to retain union office may be induced to
restrict their political activities and beliefs, the
statute must be considered as though it prohibited
persons who sought union office from engaging
in such activities or entertaining such beliefs.
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Determination whether or not to file the affidavit
is, under the statute, a matter left to the volun-
tary decision of each union officer. Not only does
government not impose any penalty upon officers
who refuse to execute the affidavits, but the union
members may, or may not, as they voluntarily
determine, oust from office one who refuses to
execute the affidavit. If a labor organization
voluntarily adopted a provision in its constitu-
tion, prohibiting Communists from holding union
office, as many labor organizations have done
before as well as since enactment of Section 9
(h),42 it could hardly be contended that any right
of such persons was thereby invaded.

Since Section 9 (h) does not compel or coerce
labor organizations to adopt such provisions, but
merely constitutes an inducement to them to take
such action, it is clear that Congress has not
denied to Communists and their supporters the
right to hold office in labor unions. The induce-
ment offered by Section 9 (h) for such action could
be deemed unjustified, as we have seen, only if it
could be said that Congress had no legitimate con-
cern with whether labor organizations were led
by Communist or non-Communist officers. In
the light of the evidence set forth above
covering the propensities of Communist officers
of labor unions to utilize the powers of union
office to impede collective bargaining, disrupt
interstate commerce by political strikes called in

42 See Appendix B, infra, pp. 144-145.
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the interest of Soviet Russia, and to jeopardize
national security, it can hardly be suggested that
Congress had no legitimate concern with this
question.

III
SECTION 9 (H), DOES NOT INVADE APPELLANTS' RIGHTS TO

FREEDOM OF SPEECH, OR DENY FREEDOM OF POLITICAL BELIEF,

ACTIVITY OR AFFILIATION

A. NOTHING IN SECTION 9 (H) DENIES TO A COMMUNIST, AN AFFILIATE

OF THE COMMUNIST PARTY, OR A SUPPORTER OR MEMBER OF AN ORGANIZA-
TION BELIEVING IN OR TEACHING FORCEFUL OR ILLEGAL OVERTHROW OF
THE GOVERNMENT THE RIGHT TO CONTINUE TO BE SUCH

Appellants contend (Br. 26-31, 40-51), that Sec-
tion 9 (h), by withdrawing access to the facilities of
the National Labor Relations Board from unions
whose officers cannot, or will not, file the required
non-Communist affidavit abridges their right to
freedom of speech and freedom of political asso-
ciation in violation of the First Amendment.
Arguing that in the absence of a "clear and pres-
ent danger" any statute which inhibits freedom
of expression must fall, appellants insist that
Section 9 (h) limits the political beliefs and
activities of union leaders, and thus conditions
resort to Government facilities upon the surren-
der of a constitutional right. The short answer
to this contention is that even assuming that Con-
gress may not place any restriction upon the right
of a union officer to be a Communist, to believe in
Communism, or to engage in political activity,
Congress may, in creating an agency designed to
further collective bargaining and eliminate indus-
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trial strife, deny resort to that agency to those
who, in the reasonable judgment of Congress,
would utilize it to frustrate rather than to attain
the statutory objectives.

It is important, at the outset, to emphasize that
Section 9 (h) imposes no limitation upon what
any labor leader or other person may think or say,
orally or in writing, nor does it attempt to pro-
hibit or restrain anyone from joining or support-
ing any organization. Neither belief, nor speech,
nor association is the subject matter of the policy
of Section 9 (h). That subject matter, like the
subject matter of Sections 9 (f), and (g), is the
means provided for Federal protection of fed-
erally created public rights in the field of em-
ployee self-organization. The object of Section
9 (h), like the object of Sections 9 (f) and (g),
is to guard against abuse of that protection and
thereby to facilitate the attainment of the legiti-
mate objective of the legislation. United Steel
Workers of America v. N. L. R. B., 170 F. 2d 247,
263 (C. A. 7), petition for certiorari pending,
No. 431, this Term; National Maritime Union v.
Herzog, 78 F. Supp. 146 (D. D. C.), affirmed, 334
U. S. 854.

It is therefore entirely inapposite to the issues
here presented to cite, as the Union does, such
cases as Thomas v. Collins, 323 U. S. 516; Whit-
ney v. California, 274 U. S. 357; DeJonge v. Ore-
gon, 299 U. S. 353; Herndon v. Lowry, 301 U. S.
242; Stromberg v. California, 283 U. S. 359;
Lovell v. Griffin, 303 U. S. 444; Schneider v. State,
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308 U. S. 147; Thornhill v. Alabama, 310 U. S.
88; Bridges v. California, 314 U. S. 252; and West
Virginia Bd. of Education v. Barnette, 319 U. S.
624. In each of the foregoing cases, this Court
was concerned with the effect of legislation, or of
executive or judicial action, which imposed a prior
restraint upon speech, press, or assembly, or which
punished individuals for having published their
views or having joined an association, or which
required adherence to a belief.

In Thomas v. Collins, supra, for example, this
Court held unconstitutional a state statute which
imposed a prior restraint (requirement of regis-
tration) upon the right through a public speech
to solicit membership in a labor organization. 3

There speech itself was restrained by the statute;
criminal punishment was imposed on the act of
speaking if the speaker had not previously reg-

43 It may be noted, in passing, that that case did not hold
that the states were without power to impose registration or
licensing requirements upon the occupation of labor union
officer, which carries with it the power to call or instigate
political, as well as economic, strikes. That occupation, like
the practice of medicine and dentistry, and other fiduciary
occupations, affects the interest of union members, and of
the public, and is therefore subject to regulation to the extent
necessary to protect legitimate public interests. "That the
State has power to regulate labor unions with a view to pro-
tecting the public interest is, as the Texas court said, hardly
to be doubted." Thomas v. Collins, 323 U. S. at 532. And
this Court pointed out in Alabama State Federation of Labor
v. McAdory, 325 U. S. 450, 469, "labor organizations are
subject to regulation." Accord: National Maritime Union
v. Herzog, 78 F. 2d 146 (D. D. C.) affirmed, 334 U. S. 854.
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istered. In the Herndon, Stromberg, and Thorn-
hill cases, supra, the statutes involved made the
acts of speaking or of distributing literature, or
of displaying symbols a crime. In the Lovell
case, supra, the statute involved imposed a licens-
ing requirement as a condition upon the distribu-
tion of literature, and made such distribution
without prior license a crime. In the DeJonge
and Whitney cases, supra, the statutes involved
made the act of joining a lawful organization, or
attending a lawful public meeting a crime. In
Saia v. New York, 334 U. S. 558, the statute im-
posed restraints upon the use of loud speakers,
which the Court regarded as a protected instru-
mentality of speech. In the Schneider case,
supra, the state restricted opportunity for dis-
tributing literature by prohibiting distribution on
the streets. In the same category is West Virginia
State Board of Education v. Barnette, 319 U. S.
624, where, as a consequence only of their religious
beliefs, a child's failure to salute the flag was
punished by expulsion from school, thereby brand-
ing the child a "delinquent," and subjecting its
parents to fine and imprisonment. 319 U. S. at
629, 632.

It is to statutes such as these, which impose
prior restraints upon speech, press or assembly,
or which make speech, or the distribution of litera-
ture, or attendance at a meeting, or membership
in an association, or refusal to take an oath an
offense, that the "clear and present" danger rule
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to which the Union refers applies. Only statutes
which restrict opportunities for the expression or
dissemination of views and information, or pro-
hibit the expression of particular views in order
to protect some competing public interest must be
narrowly drawn to deal with the precise evil
which the legislation seeks to curb; only such
statutes must define specifically the conduct which
is prohibited so that individuals may be entirely
free to engage in conduct which the Government
may not properly forbid.

As the Court of Appeals for the Seventh Cir-
cuit stressed in the United Steel Workers case,
supra, 170 F. 2d at 264, Section 9 (h) does none
of these things. It does not deny to Communists,
or to supporters of "Communist Front" organi-
zations, the right to speak and to publish freely
their views and opinions. It does not deny to
them the right to continue to remain members
of the Communist Party, or to continue to sup-
port "Communist Front" organizations. It does
not deny to any person the right to believe in
violent overthrow of the Government, or to sup-
port organizations which advocate such a pro-
gram. None of these activities or beliefs is made
subject to prior restraint by Section 9 (h); nor
does that Section make these activities or beliefs
punishable either criminally or by the imposition
of civil sanctions.

It may be suggested that although Section
9 (h) does not completely deny the right to hold
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and express the views described in the Section, the
Section does work a distinct and serious diminu-
tion of that right by denying to individuals the
right to hold such views and, at the same time,
be a union officer. In the first place, however, as
we have shown (supra, pp. 76-80), Section 9 (h)
does not deny to anyone the right to be a union
officer; it merely gives the union a strong
incentive to select other officers by depriving it
of statutory privileges if it does not do so. But
since it does make it more difficult for Com-
munists and the like to hold such office, we shall
test its validity in this connection on the assump-
tion that Section 9 (h) does deny to Communists
the right to hold union office.

Section 9 (h) does not deny to Communists all
right to earn a livelihood. At most, Section 9 (h)
denies a Communist (we are assuming) the
right to be a union officer. That right is
no more a civil right in the sense that it
can be invaded only on a showing of "clear
and present danger" than the right to be a cor-
porate executive. Many statutes limiting the right
to engage in special occupations have been sus-
tained if they satisfy the test of rationality,
without any suggestion that the clear and present
danger rule governing restrictions upon First
Amendment rights was in any way applicable.
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A labor union officer has fiduciary duties, as well
as public responsibilities (see pp. 123-124, infra),
like a lawyer or an official of a bank or insurance
company, and the power to regulate unions
(Thomas v. Collins, 323 U. S. at 532) includes
the right to condition' the holding of union office
upon the satisfaction of reasonable requirements
in the public interest. Compare In re Summers,
325 U. S. 561; Kotch v. Pilot Comn'rs, 330 U. S. 552.

It is true that a Communist in union office often
has greater access to an audience which will
listen to an expression of his political views than
a Communist who is not. But such an additional
opportunity to reach others, derived from position
or wealth, has never been held to be a right
subject to regulation only in the most serious of
situations. A lawyer may also, by reason of his
occupation, be in position to influence other per-
sons' conduct by what he says. But it has never
been suggested that such opportunity converts
what is, at best, a property right in a position,
subject to regulation if there is "basis in reason"
for the regulation, into a civil right whose depri-
vation government must justify on a strong show-
ing of imminent danger sufficient to warrant cur-
tailment of the right. Cf. Goesaert v. Cleary,

No. 49, this Term, decided December 20, 1948, slip
opinion, p. 3.
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B. SECTION 9 (H) DOES NOT REGULATE POLITICAL AFFILIATION OR BELIEF;
THE CLASSIFICATION ADOPTED IS VALID IF REASONABLY RELATED TO THE
END CONGRESS COULD LEGITIMATELY ACCOMPLISH

Appellants argue that the affidavit requirement
is based upon political affiliation or belief, and
that the Constitution forbids discrimination or
classification having such a basis. It is important
to note just what the statute does say in this
respect. The required affidavit must disavow,
insofar as here pertinent, two things: (1) mem-
bership in or affiliation with the Communist
Party, (2) belief in "the overthrow of the United
States Government by force or by any illegal or
unconstitutional methods."

Appellants' discussion of the scope and meaning
of our basic constitutional liberties is entirely in
the abstract; nowhere do they even refer to the
fact that Congress reasonably concluded that the
particular membership and belief here involved
when held by an officer of a labor union, was likely
to cause such officer to use the powers of his
position in a fashion inimical to the policies of the
Act and the security of the United States.

Insofar as the Communist Party is concerned,
appellants' contention runs that the Party is a
political party, and that discrimination or classi-
fication on the basis of political affiliation is not
permissible. And that argument is thought to be
conclusively established by the fact that no such
requirement would be permitted as to the Repub-
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lican, Democratic, Socialist, Prohibition, or other
political parties, as we customarily know them.
But the entire point of the legislation is that the
Communist Party acts in other fields as well as in
the political arena; and the weapons utilized by
the party to attain its objectives are not merely
the political techniques protected by the Consitu-
tion. The legislation concerns activities of the
party in the field of strikes and collective bar-
gaining-not its activities in the political field;
it seeks to affect techniques of disrupting com-
merce and endangering national security-not
constitutionally protected political techniques. In
no sense, therefore, is Section 9 (h) a regulation
of mere political affiliation. An organization or a
person, some of whose activities would subject it
or him to lawful legislative limitation, cannot
escape such regulation because of other activities
or beliefs which by themselves would be constitu-
tionally protected. Prince v. Massachusetts, 321
U. S. 158; Jacobson v. Massachusetts, 197 U. S.
11; Hamilton v. Regents, 293 U. S. 245, 267; Rey-
nolds v. United States, 98 U. S. 145; Cleveland v.
United States, 329 U. S. 14, 20; Stansbury v.
Marks, 2 Dall. 213; People v. Vogelgesang, 221
N. Y. 290.

1. If the Communist Party were merely a polit-
ical party, seeking to elect to office persons it
supports and to cause the adoption by lawful
means, consistent with our Constitution, of the
program it espouses, of course Congress could not

819343-49 7
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differentiate its members from others in granting
access to Board facilities. But events of which
this Court should take notice demonstrate that
the Communist Party is far more than this-it
is an organization one of whose principles is
direct action. Extending its scope of activity be-
yond that normally engaged in by political
parties, the Communist Party contemplates not
only winning converts to its ideology by speaking,
teaching, and persuading, and not only accom-
plishing governmental changes through the chan-
nels of government established by our Constitu-
tion. The phase of Communist Party activities
with which we are here concerned is the partici-
pation of its members in, and the incitement by
its agents of, political strikes. The appellants
do not and could not successfully contend that
political strikes are beyond the power of Congress
to prohibit. Such strikes being within the power
of Congress to proscribe, then, are quite different
from political programs which are to be put into
operation through governmental action taken at
the behest of voters who have been persuaded to
the desirability of the program. Such govern-
mental action is itself constitutionally protected,
with the result that belief in such action, though
bearing a reasonable relation to the action, cannot
be made a basis for classification. But when the
action which is to be anticipated from the holding
of a certain belief is not constitutionally pro-
tected, constitutional guarantees are not infringed
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when that anticipation of action by those holding
certain views is made the basis for legislative
classification.

The fact that the Communist Party seeks to
attain many of its objectives through normal po-
litical processes does not prevent government
from adopting precautionary legislation with
respect to its other activities.

There was ample evidence before Congress that
the policy of the Communist Party in this coun-
try is to foster by all means the success of Soviet
foreign policy ever when that policy is in conflict
with the policy of the United States. The well-
known reversal of the party line of the Com-
munist Party on June 22, 1941, and the parroting
of the Soviet opposition to the Marshall Plan by
the Communist parties even of the countries to be
aided, as well as in the United States, are fa-
miliar illustrations. The Communist Party was
shown on these occasions to have used its mem-
bers who were in control of labor organizations
operating in areas of vital importance to our
economy to accomplish its objectives of further-
ing Soviet interests whether those interests coin-
cided with, or differed from, the interests of the
United States, and no matter how opposed those
interests might be to the interests of the union
members.

The Communist Party notoriously operates, or
attempts to operate, through the control of labor
organizations. As appears from the detailed state-
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ment (supra, pp. 21-48), it has used such control in
order to promote Soviet policy, a policy which is,
in many respects, hostile to the interest of the

United States. The potential effect of strikes

by Communist-controlled labor organizations
upon the military defense of the United States
at critical periods, and upon the present Amer-
ican policy to support the democratic nations in
resisting Soviet expansion needs no elaboration.
Certainly it must lie within the power of the
Government of the United States to prevent labor
organizations possessing such power from being
dominated by members of an organization which
openly is treating the United States as a future
enemy.

A regulation aimed at this aspect of Communist
activity, by giving labor organizations an incentive
to get rid of Communist officers, is obviously re-
lated to the safeguarding of the United States
against the conduct of members of the Party, not
against affiliation with the Party or belief in its
principles. To the extent that the Communist
Party is a political organization, it is left free
and unrestrained. Section 9 (h) is thus not
concerned with the Communist Party as a politi-
cal organization. It is properly concerned with
other aspects of Communism which Congress may
legitimately control in the interest of the United
States.

Substantially the same analysis applies to the
argument that Section 9 (h) is an attempt to


