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IN THE SUPRESE COURT OF THE UMLTED STATES | CFice Suptans Coun o §.
S A AN N T

OCIOH:H TENM, 1949 y | e
’ 0CT1 4 84y

CHARLES ELMORE CROPLEY
’ Lo R

So. 10

AMTRICAN COMMUSICATIONE ASSGCLATIOR, C.1.0,,
JOGEPH P :Jm&m, ete., ot &1:,

Appalliants
Ve
CHARLES T. LOULE, Individuaily end =5 Heglonal
Director of the Nsatlonel Lebor Helations Board,

Segond Reglon,

Appellies

HMEMORANDUM FOR APPELLEE CONCEZHHING THE EFFECT OF APPELLANT
UNIOR'S COMPLIANCE WITH SECTION 9(h) OF DY NATIOKAL LABOR
HELATIONS ACT

On Qeteber 11, 1949, at the oral srgument of thls case, Uhe
Court, noting that American Communications 4ssoclation, the sppellant
union in this cage (herein galled "4.C.4."), hag recentily compllied with
Section 9 (h) of the National Labor Relstions Act, inguired how its
status would differ if, on the ons hand, Section 9 (h) were declared
invalid, and 17, on ths other hand, this case were discissed as moot.

The gtatua of A.C.4., under the (wo alternstives presenied,
would differ in & mumber of msterial rsspecis.

1. If Beetion 9 {h) were declared Llnvellid, then, by that token,
the electlion out of which the instant procesding srose would become
invellid, and, alomg with 1%, would fall the Board sertification which,
on tne bmsia of thet eleetion, issued to the Cowmercial Telegraphsrts

Union, A. F. of L. (hereafter called "C.T.U."), Cf. Mutil
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W@mﬁ, 52 HalinHaB, 3{}9, 310-31.  CaToU, would then no
longer have the exclusive right to bargein on behalf of the members
of the oraft, end A.C.A. could immedistely commence to sct as repre-

sentative of those employees who were 1is members. Matter of Bercut-

9., 55 HoLoJREJBe 1052, 1057. 4nd since the prior
repregentation proceeding would s2till be before it, the Boerd would
without more order s new election with both unions on the ballot.

(2) On the other hend, if the case were dlsmissed as moot, the
coartificstion lssued on the strength of ithe prior election would stend,
The consequences would bhe ap followe

{a) Until the expirstion of the contrest, C.T.U. would still
gontinue to act ap exclusive bargrining sgent for the orsft, and
£.C. ks would not have the legal right Lo sct ag the representative
of its meubers.

{b) The current econtirmet between C.T.U. and the employer (a
copy of which the Board has obisined from C.T.U.) provides for a
union shop, shich requires zll employees in the eraft to become
nembers of the C.T.U, within thirty deyve of thelir amplayﬁant.l The
validity of this union shop sgreement hag been confirmed by the elec-

tion required under Section 9(e) (1) of the ict. HN.bheR.H., Matter of

In¢., 2UALI34. This union shop provision remsins

effective until the contract expires or C.T.U. loses the right to
act sa craft represeniuntive. Bince this provizion requires ell
members in the ereft Lo become members of C.T.U., it obviously hendi-
eaps the organizationsl zetivitles of AC. 4,

(e) AsCohe in competing with C.T.U. for the fevor of the en-

ployees, would be forced to overcome the edventage which C.T.U. enjoys

1 . ,
The clauses in question are set forth in ths Appendix ennexed hereto.
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by virtue of having besen clothed, both by the Board and the employer,
with the vesgtments of exclusive bargsining representative. Both
Board and Court deeiszions have noted the advantage which s union,
snjoying the statue of sxeclusive bargaining repressntative and posges—
ging the benefits of sn executed contracd, has over & rivel in rcompet-
ing for employee support. Thus, this Court esrly dealarad theil Yonce
an employer has conferred recegnition on e particulsr orgsnization

it hes 8 marked sdventepe over sny other in securing the sdherence

of employees.®
Lineg, Ine.,303 U.8. 261, 267,

(d) As long sg the certification of C.T.U. ip outstanding,
Bection B{H)(L){C) of the Act snd fection 302 sre legal bers to
£.Coke's enpuging in & strike for the purpose of compelling Press
Fireless to raeouize or bargain with 1t.

(1)  Any repressntation petition which A.C.ds may flle pursuant
to Bection 9(¢){1) of the Aet would bs reguired to comply with several
eonditions imposed by the Board's Rules,

{a) The representation petition must, under Ssction F{e)(1),
be predicated upon a showing that "2 substantial nmumber of employeen”
of Pregs Yirsless, in the appropriste unit, wigh to be reprecented
by A.C.A.  The Bosrd's rules congtrue "substential number of em-
ployees” es at lesst thirty percent of the esployees in the appropriste
nnit.z

() The Board anlso has long had & "contrsct dar? rule, under
stileh it will not entertain a petition for en election among employess

covered by an existing collective bergalning contraset until shortily

s PYIRY i) 2he benan ‘ adure, as amended August 18, 1948,
12 ?‘h. &372, 13 F.ﬂ~ Aﬁ??, Sections 202,16, 202,17, See aleo,
! ey ADNIWMEL i OO (GQV‘ te Print. Off "y Ki}é?) » Pie
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before the terainal dete of the ﬂ@ntrmat,j‘ provided that the contract
doeg not mun for smore than twe yesrs. Our ilnguiries since the srgu-
ment indicste thut 4.C.4. could probably meet this requirement, The
current contraet with the employer (Press Wireless), was executed
on Hovember 1, 1944, &nd hus & termination date of Mereh i, l@ﬁ@.k
The contract indicates further thet it is automatically renewsable
theresiter, irom year Yo yeur, unless contrary notlce is glven by
gither party within sixty deys of the end of the then current {erm.
For 4.Coias to forestall the operation of the "oontract bmr™ rule,
it would, under the Bourd's established procsdure, nave to file &
repragentation petition before the sutomatlie renewal ﬁat@,ﬂ in this
ense Dacember 31, 1949, The Board permits such petitions to be
filed within a periocd of several months before the renewsl date,
Thus, A.C.h. could file its petition &t the present time.

(e) If without the former certification heving been set sside
A.Cofty mere to flle s now petition, the petition would necessarily
be handled by the Pourd in the ususl manner, wiieh requires an informel
investigation prior to hesring, s hearing if any issues are raised
by elther party, the submisaion of the record of any such hsaring
to the Board for considerstion and deeision, and finaelly, the issusnce
of a direction of eleetion. Experience indlecstes that, unlees

the parties stipulate to eliminste all fesues upon which a hearing

&4 % 8 LI, ({&Q‘V‘fb. ?Tilx’ﬁ‘ ﬂﬁi .y i ;M:‘} ]
5 Lot KO uﬁv E‘iﬁ Ho Y (%th prln%m ﬂfi *3 i‘?n‘y%} »
gp. 29323 ﬁaiﬁar 0; ﬁagﬁ ﬁQ;;@r Bit Co., 7% HeloHeBe 9275 Matter of

wf@m&mut urgm&z‘g, 77 HaloBJB. 756,
b

A copy of ihe termination clause of this contrsct is set forth in
the appendix, snnexed hereto.

550@ Matier of #ill B, 40 NelLeBeBe 3463
xmﬁz GQTQ., &7 HoalseHoBe 997,
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might be necessary, this jprocedure would take seversl monthe.

Regpaotiully submitied,

PRILIP B. PERLBANM,
Solleitor General.

5 R T b AR

ROBERT N. DENHAM,
Geperal Coungel

DAYLL P. FLHDLING,
hasgociate Geperal Counsel

he HOHMAN SOMERS,
Asgigtant Gensral Coungel

NOWRIOH J. COME,

Attorney

OCTOBER, 1949
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APPENDIX

AGEEEMENT

e

This agreement mude In Hew York this lst day of November, 1942 by and
between Press ¥ireless, Inc., (hereinafter sometimss referred 1o us
the ®Company®) snd the Commercisl Telegraphersg'! Union, Press Wireless
Pivislon (hereinafter sometiames referred to as the "Union") represent-
ing ell the communicationg smployees of Press ¥ireless, Iane. in the
Continental United Stetes, excepting those as set forih in Section 1,
"Union Hecognition®, of this sgresment,

HITNESSETH:

Section 1., Union Recognition:

The Company zgrees Lo, and hersby does recognize the Unlon ss the sole
snd exclusive bergalning egency in sll metlers peritaining to rates of
pey, wages, hours of employment and other conditlons ol sumployment for
all the Company's comsunicstlions eamployees in the Continentel United
Stetes except executives, confidentlal smployeses, mll supervisory
employees with suthority Yo hive, prowote, dlscharge, aiscipline, or
otherwlse sflfect chengee In the sletus of employees, or effectively
reconnend such setlon, snd clerlesl esployees in the general offices
of the Company including all accounting department euployess.

Section £. Union Shop:

The Company sgrees tont sll euployesse, who mey {rom tlme to time be
covered by this contraect, shell become nembersz of the Union thirty
(30) deys sfter being employed by the Company and theresfter such
membership in the Union shall be reyulred as & condiiion of continued
caployment with the Company,

Seetion 34, Term of Agreement:

(2) Except for s wage reopening as provided for in Section 33, this
egreement is 1o become effective on the lst day of Novembsr 1948, and
shell remsin in effect until the lst day of Mareh 1930, snd theresfter
from year to ye&r unless uotice in writing shall be given by either
party to the othsr ol 1ts teruinstion or shy changes desired not lees
then the sixty (60) deys prior to the end of the then ecurrent term.
The parties agree to commence negotisiions on any propored chenges ae
soont «p practicable after notice in writing of the chanpes desired has
been given in «ecord herewith mnd not less then thirty (30) days prior
to the end of the then current term.

(b) In the event of failure of the psrties to agree upon a new contraot
on or belore Merch 1, 1950, or any succeeding Hereh 1 occurring under a
renewal of this egreement, this sgresment ghall continus {n fMull effect
for & period of thirty deys from Merch i, 1950, or any succeeding Harch 1,
cccurring under & renewsl of this agreement during which time all points
in dispute ghall be subjseted to arbltretion,

Eow o W



