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OPINIONS BELOW

The opinion of the District Court (R. 63-76) is
not yet reported. The opinion of the Court of
Appeals for the District of Columbia Circuit (R.
447-449), on consideration of motions for stays, is

not yet reported.
JURISDICTION

The orders of the District Court were entered
on April 30, 1952 (R. 76). On April 30, 1952,
petitioner filed notice of appeal and docketed the

* Since respondents herein have filed a petition in No. 744

we shall, to avoid confusion, refer to them as “plaintiffs.”
(1)
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appeal with the Court of Appeals for the District
of Columbia Cireuit (R. 77). The petition for
certiorari was filed, prior to judgment by the
Court of Appeals, on May 2, 1952 (R. 456.) Cer-
tiorari was granted on May 3, 1952. The juris-
diction of this Court rests on 28 U. 8. C. 1254
1).
QUESTIONS PRESENTED

1. Whether, on the faets recited in KExecu-
tive Order No. 10340 and established by the un-
controverted affidavits, the President had consti-
tutional authority to take possession of plaintiffs’
steel mills in order to avert an imminent nation-
wide cessation of steel production.

2. Whether, in the cirecumstances of this case,
the distriet court erred in reaching and deciding
the constitutional issues on motions for prelimi-
nary injunctions.

3. Whether the distriet court erred in granting

injunctive relief.
i
CONSTITUTIONAYL, PROVISIONS AND EXECUTIVE
ORDER INVOLVED

Article IT of the Constitution provides, in perti-
nent part: *
SEcTION 1. The executive Power shall be

vested in a President of the United States

of America. * * *
* * * * *

Before he enter on the Execution of his
Office, he shall take the following Oath or
Affirmation:—*“I do solemnly swear (or
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affirm) that I will faithfully execute the
Office of President of the United States,
and will to the best of my Ability, preserve,
protect and defend the Constitution of the
United States.”

SrctioN 2. The President shall be Com-
mander in Chief of the Army and Navy of
the United States, and of the Militia of the
several States, when called into the actual
Service of the United States; he may re-
quire the Opinion, in writing, of the prinei-
pal Officer in each of the executive De-
partments, upon any Subject relating to
the-Duties of their respective Offices, and
he shall have Power to grant Reprieves and
Pardons for Offences against the United
States except in Cases of Impeachment.

He shall have Power, by and with the
Advice and Consent of the Senate, to make
Treaties, provided two thirds of the Sen-
ators present concur; and he shall nomi-
nate, and by and with the Advice and
Consent of the Senate, shall appoint Am-
bassadors, other public Ministers and Con-
suls, Judges of the Supreme Court, and all
other Officers of the United States, whose
Appointments are not herein otherwise
provided for, and which shall be estab-
lished by Law: but the Congress may by
Law vest the Appointment of such inferior
Officers, as they think proper, in the Presi-
dent alone, in the Courts of Law, or in the
Heads of Departments.

* * * * *
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SecrioNn 3. He shall from time to time
give to the Congress Information of the
‘State of the Union, and recommend to their
Consideration such Measures as he shall
judge necessary and expedient; he may, on
extraordinary QOccasions convene both
Houses, or either of them, and in Case of
Disagreement between them, with Respect
to the Time of Adjournment, he may ad-
journ them to such Time as he shall think
proper; he shall receive Ambassadors and
other public Ministers; he shall take Care
that the Laws be faithfully executed, and
shall Commission all the Officers of the
United States.

* *

* * *

The Fifth Amendment provides:

No person shall be * * * deprived of
life, liberty, or property, without due
process of law; nor shall private property
be taken for public use, without just com-
pensation.

Executive Order 10340, and orders issued pur-

suant thereto, are set out at R. 6, 22.

STATEMENT

These are proceedings for injunctive relief
against the petitioner, the Secretary of Commerce,
to restrain through him the action of the Presi-
dent in ordering the taking of possession and
operation of certain of plaintiffs’ properties by
Executive Order 10340, 17 F. R. 3139, issued on
April 8,1952. The underlying circumstances and
the proceedings below are as follows:
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1. THE WAGE DISPUTE

'On November 1, 1951, plaintiffs’ employees,
represented by the United Steelworkers of Amer-
ica, C. I. O., which had a collective bargaining
agreement due to expire on December 31, 1951,
gave notice to the plaintiffs that they wished in a
proposed new collective bargaining agreement
between the parties to effect changes in wages and
working conditions over those established by the
old contract (R. 3, 81). No progress was made
in the negotiations which followed and, on De-
cember 22, 1951, the dispute was referred by the
President to the Wage Stabilization Board, in
accordance with the provisions of Executive Or-
der 10233, 16 F. R. 3503. The Presidential letter
of referral, a copy of which is attached to the
affidavit of Mr. Harry Weiss, Executive Director
of the Wage Stabilization Board, requested the
Board to investigate the dispute and promptly to
report with recommendations as to fair and equi-
table terms of settlement.” The President noted
that the union and the steel producers had made

2The Presidential letter of referral, the report of March
18, 1952, by the Steel Panel which heard the presentation of
steel wage dispute, and the “Report and Recommendations”
of the Wage Stabilization Board of March 20, 1952, all of
which are contained in the certified transcript of record as
appendices to the affidavit of Mr. Harry Weiss (R. 59-61),
were omitted in printing the record. Copies of these docu-
ments have been assembled and deposited with the Clerk for
the Court’s use.

205466—52—2
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no progress in resolving their differences and that
it appeared unlikely that further bargaining or
mediation and conciliation would suffice to avoid
early and serious production losses in the vital
steel industry. The President emphasized that
the entire progress of mnational defense was
threatened because any work stoppage would
paralyze the entire steel industry and have an
immediate and serious impact on the defense
effort.

Pursuant to the referral, the Board immedi-
ately appointed a tripartite special steel panel
(consisting of representatives of the public, of
industry, and of labor) to hear all evidence and .
argument in the dispute and to make such re-
ports as the Board might direct (R. 59). After
a procedural meeting, public hearings were held
in Washington, D. C., and New York City begin- -
ning on January 10, and continuing until Feb-
ruary 16 (R. 60). The participating parties and
the masses of evidence and argument heard are
indicated by the Panel Report, dated March 13, .
1952, a copy of which is attached to Mr. Weiss’ -
affidavit. This Panel Report outlined the issues
in dispute, summarized the position of the parties,
and was submitted to the parties for considera-
tion and comment. Meanwhile, the Board met
and prepared the ‘‘Report and Recommendations
of the Wage Stabilization Board,’’ dated March
20, 1952, and submitted it to the President on that
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date. A copy of the Board Report is attached to
the affidavit of Mr. Weiss. The Board’s recom-
mendations, acceptable to the union, were rejected
by steel management (R. 81).°

s Rejection of the Board’s recommendations by plaintiffs
was consistent with their position from the outset of the
dispute. As stated by the Chairman of the Board in the
March 20 report (pp. 5-6), after reviewing the eritical nature
of any labor dispute in the key steel industry, the “situation
clearly called for unusually extensive bargaining. Instead,
there was virtually no bargaining.” On the major issues,
such as wages, fringe benefits, etc., plaintiffs made no
counter proposals, at least until after March 20, 1952. Re-
port, pp. 6-7; Panel Report, March 13, 1952, passim. The
need for bargaining in the best faith was underscored by the
fact that the dispute presented the first occasion since 1947
for thorough review and revision of the collective bargaining
agreements between the parties (Report, March 20, p. 5),
and the fact that the Board’s recommendations to the Presi-
dent were of a “catch-up” nature, designed to equate the posi-
tion of steel workers with workers in comparable industries.
Testimony of Nathan P. Feinsinger, Chairman, Wage
Stabilization Board, Hearing before Subcommittee on Labor
and Labor-Management Relations, Senate Committes on
Labor and Public Welfare, 82d Cong., 2d Sess., March 31,
1952. See also Steel Panel Report, passim; Staff Report to
Subcommittee on Labor and Labor-Management Relations,
Senate Committee on Labor and Public Welfare, Senate
Document 122, 82d Cong., 2d Sess. Perhaps, a principal
stumbling block was the position taken by plaintiffs that any
increase in wages required a compensating increase in prices,
a position which Price Stabilization officials deemed abso-
lutely destructive of the present stabilization program. See
Statement on Steel by Ellis Arnall, Director of Price Stabili-
zation, before the Senate Committee on Labor and Public
Welfare, Senate Document No. 118, 82d Cong., 2d Sess., pp.
6-7, and passim.
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2. THE SEIZURE

As noted above, no progress was made in nego-
tiations between the parties pursuant to the
union’s notice of November 1, 1951, and a strike
was called, as contemplated by the notice, for
December 31, 1951. After the President’s re-
ferral of the dispute to the Wage Stabilization
Board on December 22, 1951, the union voluntar-
ily deferred the strike which had previously heen
set. After plaintiffs’ refusal to accept the Board’s
recommendations, the strike was called for 12: 01
A. M, April 9, 1952 (R. 7). Ninety-six hours’
notice had been given; the mill were closing and
the fires were being banked. The resulting cata-
strophie threat to steel production was averted by
the Executive Order issued by the President di-
recting the Secretary of Commerce to take pos-
session of the steel industry on the night of
April 8,1952. The Secretary of Commerce there-
upon issued Order No. 1 taking possession of
the plants, facilities and other properties of
plaintiffs and numerous other steel companies
(R. 22). The Order, and the accompanying tele-
grams sent to the companies, designated the
president or chief executive officer of each com-
pany as the Operating Manager for the United
States and directed that the management’s officers
and employees of the plants continue their func-
tions (R. 21).
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The union immediately called off the contem-
plated strike and full-scale production of steel
continued without interruption until April 29,
1952 after the issuance of Judge Pine’s decision
in the District Court. See infra, pp. 22-24.

In his Executive Order, the President set forth
his findings that steel is an indispensable compo-
nent of substantially all the weapons used by the
armed forces, that it is indispensable in carrying
out the programs of the Atomic Energy Commis-
sion, and that a continuing and uninterrupted
supply of steel is indispensable for the mainte-
nance of the civilian economy of the United
States upon which our military strength depends
(R. 6-9). He concluded with the finding that

a work stoppage would immediately jeop-

ardize and imperil our national defense and

the defense of those joined with us in

resisting aggression, and would add to the

continuing danger of our soldiers, sailors,

and airmen engaged in combat in the field
and that in order to avert these dangers it

1s necessary that the United States take
possession of and operate the plants, facil-
ities and other properties of [the plain-
tiffs].

The affidavits filed below by petitioner, which
were not controverted, spell out in greater detail
these findings of the President. Secretary of De-
fense Lovett, the cabinet officer most directly
concerned with all problems of armed forces
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procurement and development, points out, in his
affidavit, the following (R. 27-31): That an ade-
quate and continuing supply of steel is essential
to every phase of our defense production effort
at home, including the ever increasing needs of
troop training; that a continuing steel supply 1s
essential to the effectiveness, safety and very
existence of the armed forces fighting in Korea
and stationed elsewhere overseas as part of our
effort in world defense; and that no cessation of
steel production can fail to add materially to the
risk, from a military point of view, to which we
are already subject by reason of the ‘‘stretch
out” of our armament program and as a result
of which we are barely able to meet our defense
goals. Secretary Lovett, after disclosing, to the
extent permitted by the grave considerations of
seeurity which are involved in any information of
this type, the large percentage of steel produe-
tion which goes into current defense requirements,
emphasized the almost unbelievable extent to
which our entire combat technique depends on
the fullest use and avajlability of industrial
strength and the use of vastly improved weap-
ons, by reason of which he stated that ‘‘we
are holding the line [in Korea] with ammunition
and not with the lives of our troops” (R. 30).
From all of these factors, Secretary Lovett con-
cluded that any curtailment in the production of
steel, even for a short period of time, would im-
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peril the safety of our fighting men and that of
the nation.

Again, the grave effect of any interruption in
steel production on the national safety and de-
fense efforts is sharply emphasized in the affidavit
of Mr. Gordon Dean, Chairman of the Atomic
Energy Commission (R. 31-33).* Mr. Dean, re-
ferring to the current major expansion of con-
struction facilities for the production of atomic
weapons, points out that success is governed by
the completion of the facilities construction pro-
gram on schedule; that time has already been
lost and must be recovered; that the most varied
and unusual types of structural steel and stain-
less steel must be continuously available; that
inventories of materials needed for such critical
projects as development of A. E. C. construction
sites are abnormally low; and that, consequently,
any cessation of deliveries of steel will have the
critical effect of causing an inability to step up
the production of atomic weapons to the rate re-
quired to meet goals established by the President.

Mr. Henry H. Fowler, Administrator of the
National Production Authority, deposes (R. 34—
38) that the products of the iron and steel indus-
try are indispensable in the manufacture of

* As indicated above, serious security problems are pre-
sented in furhishing any detailed information as to the effect
of a cessation of steel production on defense production

schedules and needs. This consideration is particularly
apposite in the case of the Atomic Energy Commision.
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military weapons and equipment and in the pro-
duction of items required for defense-supporting
programs such as those of the Atomic Energy
Commission and the construction and expansion
of power plants and of steel and aluminum faecil-
ities for production of railroad equipment, ships,
machine tools and the like. He points out that the
effect of a stoppage of steel production would
vary according to inventories available to the
manufacturers but in any event would quickly
diminish the volume of output. Because of inven-
tory shortages there would be an immediate
slow-down in the manufacture of certain types
of ammunition and with respect to certain essen-
tial programs of the Atomic Energy Commission,
which is in short supply on certain vital specialty
items. The production of anti-friction bearings,
mechanical power transmissions and aircraft
fasteners would be quickly affected, resulting in
the immediate curtailment and early shut-down
of the production of aircraft, tanks and other
military equipment. The same is true as to the
production of air valves required for the produe-
tion program of the Atomic Energy Commission.
‘With respect to heavy power and electrical equip-
ment, such as engines, turbines, motors, power
transformers, the situation is similarly eritical;
shipment of such equipment would be discontin-
ued within one to three weeks after a production
stoppage and Mr. Fowler estimates that ‘‘even a
one week’s stoppage would cause as much as one
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month’s delay in the production of engines and
turbines.” This in turn would have serious
effects upon the programs of the Atomic Energy
Commission, the Navy’s mine sweeper program
and the power, aluminum and steel expansion
programs. The production of electronic equip-
ment used for military purposes also would be
immediately and seriously affected, and any loss
in this field would be irretrievable.

Secretary of Commerce Sawyer’s affidavit (R.
49-59) discloses the critical impact which a major
stoppage in steel production would have on the
transportation programs of the Maritime Admin-
istration, the Civil Aeronautics Administration,
and the Bureau of Public Roads. He points out
that a ten-day interruption in steel production
would result in the loss of 96,000 feet of bridge
and 1,500 miles of highway, that a twenty-day
interruption would result in the loss of 149,000
feet of bridge and 2,280 miles of highway, and
that a thirty-day interruption would result in
the loss of 196,000 feet of bridge and 2,950 miles
of highway; that the highway construction pro-
gram, vital in defense plant and training areas,
cannot continue production from inventory, and
that steel for highways and bridges is ordered for
specific use, delivered for specific use, and if it is
not produced and delivered the program is de-
layed. With respect to the effect of a steel shut-
down on the shipbuilding program, Secretary
Sawyer states that of the 98 ships currently in
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varying degrees of construction, there is sufficient
steel in the yards to permit completion of only
21 of the ships, and that 39 ships are in such a
stage of construction as to be directly dependent
on the receipt of steel products during the present
gnarter. Further, Secretary Sawyer details the
critical effect which a stoppage of steel produc-
tion would have on the production of carrier and
noncarrier aircraft. He emphasizes, with respect
to production of transport type aircraft that
should the production of certain components be
delayed, it is anticipated that both the Convair
and Douglas production lines would have to be
stopped within 60 days; and that one manufac-
turer of aircraft has indicated that it would be
preferable to close down his operations immedi-
ately rather than wait for the anticipated
unavailability of a number of items to cause him
to close.

Mr. Oscar L. Chapman, Secretary of the Inte-
rior, points out in considerable detail in his affi-
davit (R. 39-43) the drastic repercussions of any/
delay in deliveries of the various types of steel
permitted by Defense Production Administration
allotment orders to the petroleum, gas, and electric
power utility fields. Most of the steel and steel
products thus allocated are for maintenance and
expansion of facilities for production and trans-
portation, areas of activity which are obviously
of the greatest importance not only for industrial
use and expansion but for direct military use.
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The factors involved in these considerations are
elaborated in Mr. Chapman’s affidavit. In addi-
tion, he sets forth the crucial importance of the
continued availability of steel supplies for the
maintenance, repair, and operation of coal mines
and coke ovens. Failure of steel supplies would
result in curtailment of power production neces-
sary for defense and military uses and would also
result in a progressively severe decline in the
production and availability of coal for all pur-
poses.’
3. COURT PROCEEDINGS

Immediately upon the issuance of Executive
Order 10340, plaintiffs sought, by court order, to
nullify the Presidential action thus taken to pre-
vent the complete cessation of production in the
steel industry.® On the night of April 8, 1952,
applications for temporary restraining orders

s Further details of the impact upon our national security
of a cessation of steel production are contained in the affi-
davits of Manly Fleischmann, Administrator of the Defense
- Production Authority (R. 33-34), Homer C. King, Acting
Administrator of the Defense Transportation Administra-
tion (R. 46-48), and Jess Larson, General Services Admin-
1strator (R. 44-46).

8 Counsel for plaintiff Republic Steel Company advised
the District Court that the plaintiffs produce 70% of the
nation’s steel (R. 291). In addition, a complaint making
similar allegations has been filed by Inland Steel Company
in the Northern District of Indiana, Hammond Division.
Civil Action No. 1381, filed April 16, 1952. That action
has been stayed by agreement pending disposition of the
present cases.
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were presented ex parte to Judge Bastian of
the Distriet Court for the District of Columbia.
The Judge declined to take action without some
notice to the Government, which notice was
given on the morning of April 9. At 11:00
a. m., April 9, a hearing was held before Judge
Holtzoff (R. 217-266). At the conclusion of the
hearing, the applications for temporary restrain-
ing orders were denied (R. 128).

Briefly summarized, the complaints (R. 1, 80,
116, 134, 144, 154, 167) filed by the companies
pray for declaratory judgment and injunctive
relief, narrate the expiration of the wage agree-
ment between plaintiffs and the union, the unpro-
ductive negotiations for a new contract, and the
strike call of the steel-workers for April 9, 1952.
They then allege the issuance of Executive Order
No. 10340 (17 F. R. 3139) authorizing and direct- -
ing Secretary Sawyer to seize the steel industry,
and that Secretary Sawyer, in compliance with
this order, has seized the steel industry. Plain-
tiffs aver that this seizure is illegal for want of
any constitutional or statutory authority in the
President to issue the Executive Order.

Plaintiffs conclude that the seizure of their
plants constitutes an illegal invasion of their
property rights, which exposes them to injuries
for which monetary damages would afford in-
adequate eompensation. The allegations of irre-
parable harm vary to some extent but center
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around the apprehension that the seizures might
interfere with plaintiffs’ normal customer rela-
tions and destroy their good-will, that Secretary
Sawyer might make improper use of plaintiffs’
trade secrets, might place incompetent manage-
ment in the plants which would wreck them
physically and financially, and finally, that Seere-
tary Sawyer might put into effect the recom-
mendations of the Wage Stabilization Board as
to wage increases or union security.

On April 24 and 25, 1952, hearings were held
in the Distriet Court before Judge Pine on plain-
tiffs’ motions for preliminary injunctions seeking
to restrain petitioner from taking any action
under the authority of Executive Order No.
10340 (R. 217439). Judge Pine announced his
opinion and granted the motions on April 29,
1952 (R. 63-76)." Formal orders were signed on
April 30, 1952, and applications for stay were
denied by Judge Pine (R. 76, 79). Notices of
appeal were filed by petitioner on the same day
_in the Court of Appeals for the District of Colum-
7 At the hearing, plaintiff United States Steel orally modi-

fied its request for an injunction so as to pray only that Secre-
tary Sawyer be restrained from making any changes in the

.. terms and conditions of employment (R. 76). The affidavit

of John A. Stephens, principally relied upon to show irre-
parable injury, was filed at the hearing in connection with
this oral motion (R. 99-111). This modified request was
denied By Judge Pine (R. 76).
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bia Circuit and the appeals were docketed (R. 77,
428). Later that day, the Court of Appeals, en
banc, issued an order staying the orders of the
Distriet Court until 4:30 P. M. Friday, May 2
(two days later) and if petition for certiorari
were filed by that time, until this Court acted
upon the petition for a writ of certiorari; and, if
the petition were denied, until further order of the
Court of Appeals (R. 444). On May 1, 1952, that
Court, en banc, denied applications to modify its
stay (R. 446). On May 2, 1952, the Court of
Appeals filed an opinion in econnection with the
action taken by it on April 30 and May 1 (R.
447-449). On May 3, 1952, this Court granted
certiorari and ordered a further stay pending dis-
position by this Court, with the provision that
Secretary Sawyer ‘‘take no action to change any
term or condition of employment while this stay
is in effect unless such change is mutually agreed
upon by the steel companies and the bargaining
representatives of the employees” (R. 457).

4. EVENTS SUBSEQUENT TO SEIZURE

A. CONGRESSIONAL ACTIVITY

As an integral part of the action involved in
seizure of plaintiffs’ properties, the President,
on the morning following the issuance of the
Executive Order, dispatched a message to Con-
gress.® After reviewing the crisis which faced the

8 House Doc. 422, 82d Cong., 2d Sess., 98 Cong. Rec.
3962-3963, April 9, 1952,
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Nation on the night of April 8, the President
stated that ‘“the idea of Government operation
of the steel mills is thoroughly distasteful to me
and T want to see it ended as soon as possible’
put that, after canvassing the available alterna-
tives, he had concluded that “Government oper-
ation of the steel mills for a temporary period
was the least undesirable of the courses of action
which lay open.” The President suggested vari-
ous courses of action which Congress might deem
desirable and stated that he ‘“‘would, of course,
be glad to cooperate in developing any legislative
proposals which the Congress may wish to con-
sider.”” On April 21, 1952, the President sent a
further communication to the Senate (98 Cong.
Rec. 4192) in which he reiterated these state-
ments. He further stated:

I also indicated that, if the Congress
wished to take action, I would be glad to
cooperate in developing any legislative pro-
posals the Congress might wish to consider.
That is still my position. I have no wish
to prevent action by the Congress. I do
ask that the Congress, if it takes action, do
so in a manner that measures up to its re-
sponsibilities in the light of the ecritical
situation which confronts this country and
the whole free world.

I do not believe the Congress can meet
its responsibilities simply by following a
course of negation. The Congress cannot
perform its constitutional functions simply
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by paralyzing the operations of the Govern-
ment in an emergency. The Congress can,
if it wishes, reject the course of action I
have followed in this matter. As I indi-
cated in my message of April 9, I ordered
Government operation of the mills only be-
cause the available alternatives seemed to
me to be even worse. The Congress may
have a different judgment. If it does, how-
ever, the Congress should do more than
simply tell me what I should not do. It
should pass affirmative legislation to pro- .
vide a constructive course of action looking
toward a solution of this matter which will
be in the public interest.

Since April 9, there has been no definite or
completed legislative vesponse to the various sug-
gestions made by the President in his message.
One legislative proposal, S. 2999, introduced by
Senator Morse on April 9, contained a broad and
new procedure for seizure in the form of an
amendment to the Labor Management Relations
Act of 1947. A second bill, S. 3016, was intro-
duced by Senator Morse on April 16, proposing
a return of the mills to private owners upon
acceptance of the recommendations of the Wage
Stabilization Board or, alternatively, authorizing
Secretary Sawyer to make those recommendations
effective under his supervision. On the same
day, a study by the Senate Judiciary Committee
of the seizure problem was proposed. S. Res.
306. Hearings have been held before the Senate
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Committee on Labor and Public Welfare and
pefore a Special Subcommittee of the Senate
Judiciary Committee. There has also been ex-
tensive debate in both Houses on an almost daily
pasis. In addition to these proposals, there has
been a flurry of bills and resolutions utilizing var-
ious parliamentary devices.” Three amendments
to specific appropriation bills, designed to pre-
vent use of appropriated funds for acquiring or
operating any facility whose seizure is not au-
thorized by act of Congress, were favorably voted
on in the Senate and are presently in conference.
Sec. 403, H. R. 6854, passed Senate as amended
on April 29, 1952, 98 Cong. Rec. 4617; Sec. 707,
H. R. 7151, passed Senate as amended on April
29, 1952, 98 Cong. Rec. 4626; Sec. 1305, H. R.
6947, passed Senate as amended on April 22,
1952, 98 Cong. Rec. 4267. On April 22, the day

o See . R. 7449, introduced on April 8, 1952; H. Con. Res.
207, introduced on April 9, 1952 ; H. Res. 604, introduced on
April 22, 1952; H. Res. 605, introduced on April 22, 1952;
H. Con. Res. 209, introduced on A pril 22, 1952; H. Con. Res.
210, introduced on April 22, 1952; H. J. Res. 431, introduced
on April 22, 1952 ; H. Res. 607, introduced on April 23, 1952;
H. R. 7572, introduced on April 24, 1952; H. R. 7479, intro-
duced on April 24, 1952; H. Res. 609, introduced on April 24,
1952; H. Res. 610, introduced on April 24, 1952; H. J. Res.
433, introduced on April 24, 1952; H. R. 7622, introduced on
April 28, 1952; H. Res. 614, introduced on April 28, 1952;
H. R. 7647, introduced on April 30, 1952; H. R. 7697 and
7698, both introduced on May 1, 1952; H. J. Res. 441, intro-
duced on May 1, 1952; H. J. Res, 442, introduced on May 1,
- 1952; H. Res. 627, introduced on May 1, 1952; S. 8106, intro-
duced on May 5, 1952.

205466—52-———3
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following Senate action amending the Third Sup-
plemental Appropriation Bill for 1952 in this
fashion, an effort to extend the prohibition to
cover the use of any funds for expenditure during
the fiscal year 1952 to implement any seizure
unauthorized by Aet of Congress, failed. 98
Cong. Rec. 42584261, April 22, 1952.*

B. COURSE OF NEGOTIATIONS

Immediately after the seizure of plaintiffs’
properties, the President directed the Acting
Director of Defense Mobilization, Dr. John R.
Steelman, to arrange a meeting of representatives
of the companies and the steel workers at the
earliest possible date for a renewed attempt to
settle the dispute.* The next day, the Acting
Director of Defense Mobilization met with nego-
tiators for the steel workers and the major steel
companies.” During these negotiations, the Pres-
ident of the United Steelworkers of America,
CIO, reiterated his telegraphic undertaking of
the night of April 8 of union cooperation in

0 In considering this legislative activity, mention might be
made of a cautionary provision inserted in the Emergency
Powers Interim Continuation Act, Pub. L. 313, 82d Cong.,
2d Sess., 66 Stat. 54, April 14, 1952. Section 5 of that statute
provides: “Nothing contained herein shall be construed to
authorize seizure by the Government, under authority of
any Act herein extended, of any privately owned plants or
facilities which are not public utilities.” In making the
present seizure the President did not rely on any of the Acts
thus extended.

2 N. Y. Times, April 9, 1952, p. 1, col. 8.

2 N. Y. Times, April 10, p. 1, col. 8.
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continued production of steel.” The National
Production Authority subsequently revoked orders
freezing and controlling the delivery of steel for
consumer goods and for export. 17 Fed. Reg.
3235.

The President indicated again, on April 10, his
desire that mnegotiations continue between the
companies and the union.* Such negotiations,
conducted under the supervision of Dr. Steelman,
terminated on April 15 (R. 95). At his request,
representatives of both the steel workers and the
operators conferred with Secretary Sawyer on
April 18, but a basic disagreement persisted on
major issues, including the question of price in-
creases for the companies, and Secretary Sawyer
abahdoned plans for convening a final joint
meeting.”

After the failure of these negotiations, Secre-
tary Sawyer indicated that he felt that he should,
under the instructions of the President, undertake
consideration of arranging appropriate terms and
conditions of employment, although he stressed
that the revelation of his intentions on this matter
was not intended to serve as an ultimatum to the
parties and that it should not be so interpreted.*®

3 N.Y. Times, April 11, p. 15, col. 3.

#N. Y, Times, April 11, p. 1, col. 8.

B N. Y. Times, April 19, p. 1, col. 8.

N, Y. Times, April 21, p. 1, col. 8, p. 22, col. 8.
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A further effort to encourage a settlement of
the dispute by the companies and workers was
made when the Eeonomie Stabilization Adminis-
trator instructed the Director of Price Stabiliza-
tion to perfect procedures for permitting price
increases for the steel companies under the Cape-
hart Amendment, Section 402 (d) (4), Defense
Production Act of 1950, as amended, 50 U. S.
C. A. App. Section 2102 (d) (4), issuance of
which had been delayed at the request of the steel
industry (R. 396). Simultaneously, Secretary
Sawyer released for publication a letter to the
Economic Stabilization Administrator requesting
recommendations, for submission to the Presi-
dent, concerning appropriate terms and condi-
tions of employment for the steel workers (R.
395).

Steel production continued at a high level dur-
ing the seizure.” However, immediately following
the announcement of the district court’s opinion,
the union called its men out and the production
stoppage, which the President sought to avert,
began.” During the subsequent short period of
uncertainty, the steel companies and union leaders
took no action on proposals by the Government
that collective bargaining be resumed.”

On May 2, after an urgent message from the
President, and Judge Pine’s order having been
stayed for the second time, the union cancelled

7 N. Y. Times, April 28, p. 28, col. 1.

N, Y. Times, April 30, p. 1, col. 6-7, p. 20, col. 1.
¥ N. Y. Times, May 2, 1952, p. 1, col. 6-7-8.
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its strike although several of the large steel com-
panies announced unwillingness to resume pro-
duction unless assurances were given that no
further interruptions in work schedules would
occur.” These companies subsequently indicated
that they were undertaking a full resumption of
operations on May 3.*

On May 2, the President sought personally to
foster agreement between the companies and the
workers and announced a conference to be held
at the White House beginning on the morning of
Saturday, May 3.” These conferences continued
until the afternoon of Sunday, May 4, when they
collapsed.” Although no agreement could be con-
cluded, the union announced that it would
continue efforts to maintain production and the
manufacture of steel appears to be continuing
without interruption pending the arguments in
this case.*

ARGUMENT

INTRODUCTION

SUMMARY OF POSITION

The two issues in this case are (1) whether
the district court properly granted injunctive re-
lief in view of the great and urgent public inter-

# N. Y, Times, May 3, p. 1, col. 8.

2 N. Y. Times, May 4, p. 1, col. 7.

2N. Y. Times, May 3, p. 1, col. 8.

#N. Y. Times, May 5, p. 1, col. 8.

#N. Y. Times, May 5, p. 1, col. 8; N. Y. Times, May 6,
P- 22, col. 8.
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ests which impelled the President’s decision to
seize the steel mills for the purpose of maintain-
ing uninterrupted steel production; and (2)
whether on the facts which the President found
in the Executive Order, and which are established
by uncontroverted affidavits, the President had
power under the Constitution and laws to take
possession of the plaintiffs’ steel mills in order to
avert an imminent nation-wide cessation of steel
production.

We contend that the granting of injunective
relief by the distriet court was in clear violation
of the applicable equitable principles. Plaintiffs
had an adequate remedy at law by suit for just
compensation in the Court of Claims. The for-
mal concession of CGovernment counsel, thrice-
repeated, that such a suit may be brought and
that no defense of lack of jurisdiction can or will
be raised should, as a practical matter, be
sufficient.  International Paper Co. v. United
States, 282 U. S. 399, 406. But in any event, such
a suit could be maintained, either on the ground
that where, as here, statutory warrant existed for
o taking, just compensation will be allowed even
though the particular procedures prescribed were
not followed, Hurley v. Kincaid, 285 U. S. 95, or
on the ground that wherever there has been an
actual physical taking and where the Constitution
t directs that compensation be paid, the Court of
Claims will entertain jurisdiction, at least where
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regulation.

Moreover, we think it quite doubtful whether
the plaintiffs will suffer any damage, while
it is certain that vital public interests will
be damaged, and the lives, liberties and property
of all the people will be put in jeopardy by the
issuance of an injunction. Under such circum-
stances, it is clear that the application for pre-
liminary injunction should have been denied on a
balancing of the equities, without reaching the
constitutional issues involved. Yakus v. Umited
States, 321 U. S. 414, 440. And even final relief
should be denied in the absence of a ‘‘clear show-
ing”’ that equitable relief is necessary. Hurley v.
Kincaid, supra, 104n. These principles are
especially applicable to constitutional cases. Such
cases will, if it is at all possible, be disposed of
on non-constitutional grounds; a court will
“undertake the most important and the most
delicate of the Court’s functions” only if ‘‘neces-
sity compels it” to do so. Rescue Army v. Munic-
ipal Court, 331 U. S. 549, 569.

On the constitutional issue we contend that
under Article IT of the Constitution the Presi-
dent possessed power to seize the steel mills to
avoid a cessation of steel production which would
gravely endanger the national interests which it is
his duty to protect. Specifically, we find such
authority in the provisions of Article IT, that ‘‘the
executive Power shall be vested in a President of

- - 0
the action was taken under a formal executive |
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the United States’’ (Section 1); that the Presi-
dent shall swear that he will “‘faithfully execute the
Office”” and will to the best of his ability ‘“‘pre-
serve, protect and defend the Constitution of the
United States’” (Section 1); that he ‘‘shall be
Commander-in-Chief of the Army and Navy of the
United States’ (Section 2); that he shall be the
sole organ of the Nation in its external relations
(Sections 2 and 3) ; and that ““he shall take Care
that the Laws be faithfully executed’’ (Section
3).” In a subsequent part of this brief, we shall
show from 150 years of American history that the
President may act as he did under the conditions
in which he did. We shall show further that no
statutory enactment even purports to deprive him
of the power so to act.

Underlying both sets of issues, however, are
the circumstances in which the President acted.
None of the questions here presented can be con-
sidered in the abstract. In particular, an under-
standing of the nature of the emergency to which
the President’s action was addressed is necessary
to consideration of the question whether, upon a
balancing of the equities, the enormous damage
to vital public interests which might result from
the granting of an injunction should lead a court
of equity to stay its hand. It is equally necessary
to a consideration of the constitutional issues.

% There are other provisions in the Constitution, which,
although not constituting specific grants of power to the
President, confer powers on him by implication. For ex-
ample, Article IV, Section 4 guarantees every State against
domestic violence.
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For ‘‘while emergency does not create power,
emergency may furnish the occasion for the exer-
cise of power.”” Home Buwilding & Loan Associo-
tion v. Blaisdell, 290 U. S. 398, 426. Accordingly,
we shall at the outset describe the national inter-
ests which the President sought to protect and
the gravity of the injury to those interests which
impelled him to act.

THE NATURE OF THE EMERGENCY

In his Executive Order, the President has made
the following factual findings (among others):

‘WHEREAS American fighting men and
fighting men of other nations of the United
Nations are now engaged in deadly combat
with the forces of aggression in Korea, and
forces of the United States are stationed
elsewhere overseas for the purpose of par-
ticipating in the defense of the Atlantic
Community against aggression; and

WHEREAS the weapons and other mate-
rials needed by our armed forces and by
those joined with us in the defense of the
free world are produced to a great extent
in this country, and steel is an indispen-
sable component of substantially all of
such weapons and materials; and

WHEREAS steel is likewise indispensable
to the carrying out of programs of the
Atomic Energy Commission of vital impor-
tance to our defense efforts; and

WHEREAS a continuing and uninter-
rupted supply of steel is also indispensable
to the majintenance of the economy of the
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United States, upon which our military
strength depends; and

* * * * *

‘WHEREAS a work stoppage would im-
mediately jeopardize and imperil our na-
tional defense and the defense of those
joined with us in resisting aggression, and
would add to the eontinuing danger of our
soldiers, sailors, and airmen engaged in
combat in the field; and /

* * * * *
These findings by the President describe a seri-
ous emergency. They have not been challenged
by the plaintiffs nor contradicted by any findings
of the distriet court, even assuming that they
would be open to such challenge. Accordingly,
they must be accepted as true.

These findings make it clear that the President
has not asserted the power to seize private prop-
erty out of whim or caprice, or with some vague
idea that such an act would promote the general
prosperity or well-being of the country. In this
case, the President found that seizure of the steel
plants was ‘“‘necessary’’ to avert a work stoppage
in the steel industry with the attendant cessation
of steel production which “would immediately
jeopardize and imperil our national defense and
the defense of those joined with us in resisting
aggression, and would add to the continuing dan-
ger of our soldiers, sailors, and airmen engaged
in combat in the field.” The seizure of the steel
mills for this stated purpose was in discharge of
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the President’s duty to take care that the laws be

faithfully executed—the laws in this case being
a comprehensive scheme of statutes and treaties

establishing and implementing the national
policy to deter and repel aggression. Such
seizure was also necessary to the effective dis-
charge of the President’s responsibilities as Com-
mander in Chief of the armed forces and as the
representative of the nation in foreign affairs.

The Military and Foreign Affairs Crisis—The
absolute necessity for continuous steel production
which led to the President’s seizure of the steel
plants on April 8 arises from the fact that the
military security of the United States and other
countries is endangered by the aggressions of the
Soviet Union and its satellite states.

Within a few years after World War II, the
Soviet Union had succeeded in annexing Lithu-
ania, Latvia and Esthonia, and in establishing in
Poland, Rumania, Hungary, Bulgaria, and Czech-
oslovakia regimes which completely subordinated
the interests of those countries to the interests
of the Soviet Union. Similar threats to the inde-
pendence of Greece and Turkey were averted only
through American military and economic aid ex-
tended pursuant to the Greek and Turkish Assist-
ance Act of May 22, 1947 (61 Stat. 103). Also,
Soviet attempts to exploit the temporary weak-
ness of the devastated nations of Western Europe
were a large factor in the establishment of the
Buropean Recovery Program under which Amer-
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ican economic aid was used to assist those coun-
tries in repairing and expanding their economies
(62 Stat. 137). Iran maintained its territorial
integrity in the face of Soviet aggression only
through the efforts of the United Nations.

In 1949, the United States and most of the
nations of western Furope decided that a program
of economic rehabilitation was not enough. On
April 4, 1949, there was signed the North Atlantie
Treaty, under Article 5 of which the United
States and the other signatory nations

¥ * * agree that an armed attack
against one or more of them in Europe or
North America shall be considered an at-
tack against them all; and consequently
they agree that, if such an armed attack
occurs, each of them, in exercise of the
right of individual or collective self-defense
recognized by Article 51 of the Charter of
the United Nations, will assist the Party
or Parties so attacked by taking forthwith,
individually and in concert with the other
Parties, such action as it deems neces-
sary, including the use of armed force, to
restore and maintain the security of the
North Atlantic area.”

% The Senate ratified the North Atlantic Treaty in July
1949. The original North Atlantic Treaty of April 4, 1949,
63 Stat. 2241, includes, besides the United States, as parties
the folowing: Belgium, Canada, Denmark, France, Iceland,
Italy, Luxembourg, the Netherlands, Norway, Portugal, and
the United Kingdom. The scope of the treaty has been ex-
tended to include Greece and Turkey. S. Doc. Executive E,
82nd Congress, 2d session.
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Congress has implemented the North Atlantic
Treaty with the Mutual Defense Assistance Act
of 1949, 63 Stat. 714, in which the Congress

declared:
* % % that the efforts of the United

States and other countries to promote
peace and security in furtherance of the
purposes of the Charter of the United
Nations require additional measures of
support based upon the principle of con-
tinuous and effective self help and mutual
aid. * * ¥

In 1951, this was succeeded by the Mutual Secu-

rity Act of 1951 (Public Law 165, 82d Cong., 1st

Sess.) the stated purpose of which is

to maintain the security and to promote
the foreign policy of the United States by
authorizing military, economic, and tech-
nical assistance to friendly countries to
strengthen the mutual security and indi-
vidual and collective defenses of the free
world, to develop their resources in the
interest of their security and independence
and the national interest of the United
States and to facilitate the effective par-
ticipation of those countries in the United
Nations system for collective security.

The mutual security program has involved ap-
* propriations of approximately $13 billion for the
two fiscal years ending June 30, 1952. In ful-
fillment of the North Atlantic Treaty, the United
States has stationed in western Europe, without
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regard to the approaching end of the German
occupation, the equivalent of six divisions plus
certain naval and air units. Joint command
arrangements, unprecedented except in time of
war, have been made by the United States and its
west European allies, with General Fisenhower
as the first Commander.

More recently, the United States has entered
into defense and security pacts with the Republic
of the Philippines, Australia, New Zealand and
Japan.” These agreements are intended to pro-
vide the basis for effective mutual defense in the
Pacific area.

The Soviet Union has maintained since World
War IT ground forces much larger than those
presently available to the United States and the
countries joined with it in mutual security ar-
rangements. In addition, the Soviet Union has
maintained the largest air force in the world.
In general, the Soviet Union has consistently de-
voted a much larger portion of its industrial
production to military items than has any other
country. In the years immediately following
World War II, it was widely believed that the
United States’ exclusive possession of atomie
weapons constituted a powerful deterrent to Sovi-
et aggression. However, in 1949, the Soviet
Union produced an atomic explosion.

2" Senate Documents Executives B, C and D, 82d Cong.,
2d Sess. See also Charter of Organization of American
States, Executive A, 81st Cong., 1st Sess.
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With the sudden and unprovoked attack of
North Korean Communist forces upon the Re-
public of Korea on June 25, 1950, the United
Nations, including the United States, were con-
fronted with naked armed aggression. On June
25, 1950, the United Nations Security Council de-
termined that the North Korean attack ‘‘con-
stitutes a breach of the peace.”* On June 26, the
Pregident declared that ‘‘In accordance with the
resolution of the Security Council, the United
States will vigorously support the effort of the
Council to terminate this serious breach of the
peace.” On June 27, the Security Council recom-
mended ‘‘that the Members of the United Nations
furnish such assistance to the Republie of Korea
as may be necessary to repel the armed attack and
to restore international peace and security in the
area.””” On the same day, the President an-
nounced that ““In these circumstances I have or-
dered United States air and sea forces to give the
Korean Government troops cover and support.’”®
On June 30, it was announced that the President
“had authorized the United States Air Force to
conduet missions on specific military targets in
Northern Korea wherever militarily necessary
and had ordered a Naval blockade of the entire
Korean coast. General MacArthur had been au-

% United States Policy in the Korean Crisis (1950), De-
partment of State Publication 3922, p. 16.

 Ihid., p. 24.
® Ibid., p. 18.
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thorized to wuse certain supporting ground
units.”® By its resolution of July 7, 1950, the
Security Council recommended the creation of a
unified command for the military forces of mem-
ber states assisting in the defense of the Republic
of Korea, and requested the United States to
designate a commander.®

As a result of these events, and pursuant to the
decisions of the Security Council, the United
States and other members of the United Nations,
under the command of General MacArthur and
later General Ridgway, have engaged in nearly
two years of military operations to preserve the
independence of the Republic of Korea. This
tagk was greatly increased by the large—scgle in-
tervention of Chinese Communist forces in No-
vember 1950.% In addition, the Communist forces
in Korea have been and are being steadily sup-
plied by the Soviet Union with such items as mili-
tary aircraft, tanks, guns and radar. The present
situation in Korea is one in which the territorial
integrity of the Republic of Korea has been sub-
stantially maintained, and there exists an uneasy
and limited military truee during which negotia-
tions for an armistice have been carried on with-
out success since July 1951. The total casualties

3 Tbid., pp. 24-25.

52 Thid., p. 66.

® On February 1, 1951, United Nations General Assembly
branded the Chinese Communist intervention as an aggres-
sion. UN doe. A/1771.
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in the United Nations forces to date are unoffi-
cially estimated to exceed 300,000, of which the
American casualties are over 108,000. It is
roughly estimated that resistance to Soviet ag-
gression in Korea has cost the United States
directly about 10 billion dollars.

As Ambassador Austin stated on April 21,
1951, “‘[The Korean conflict] has alerted people
all over the world to the imminent dangers of
Soviet aggression.”” In the domestic life of the
United States, these grave events have evoked
measures of control and partial mobilization un-
precedented except in time of declared war. On
December 16, 1950, one month after the Chinese
Communists attacked the United Nations forees,
the President proclaimed ‘‘the existence of a
national emergency, which requires that the mili-
tary, naval, air, and civilian defenses of this coun-
try be strengthened as speedily as possible to the
end that we may be able to repel any and all
threats against our national security and to ful-
fill our responsibilities in the efforts being made
through the United Nations and otherwise to
bring about lasting peace.””* The armed forces
of the United States have been substantially in-
creased, necessitating large-scale inductions pur-
suant to the Selective Service Act of 1948 and the
recall of thousands of reservists. Congress has
appropriated for our defense program, for

#15 F. R. 9029.
205466—52——4
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our armed forces and for m¥itery assistance
to "our allies since the beginning of military
operations in Korea in excess of $130 Dbillion.
Recognizing the impact of such expenditures
upon our economy, Congress in the Defense
Production Act of 1950, as amended, provided for
price and wage controls, allocation of materials,
requisitioning powers and credit controls which
are equally without peacetime precedent.

In fulfillment of the North Atlantic Treaty
and the other security pacts to which the United
States is a party, and the implementing acts of
Congress, the United States has made many
agreements with its allies which call for Ameri-
can economic and military aid to assist those
countries to participate in effective mutual
security arrangements to deter or repel aggres-
sion.

In brief, a world still suffering from the dev-
astation of World War II is confronted by an
aggressive Soviet Union commanding massive
armaments. The attack upon Korea has demon-
strated the willingness of the Soviet Union and
its satellites to employ military forece for con-
quest. The United States and the other free
nations of the world have resolved that the only
hope of deterring aggression and thereby avoid-
ing subjugation or, at the best, a great war, is
to place themselves in a military posture which
will make military adventures too dangerous.
They have also resolved to repel any aggression
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which may be attempted. The United States is
therefore carrying on an unprecedented program
to rearm itself and to assist other countries to
rearm for these purposes. More than ever be-
fore, we are the arsenal of the free world. More
immediately, we must continue to produce and
deliver military supplies to the United Nations
forces in Korea who have been fighting Soviet
aggression for two years, and to the NATO forces
in Europe who must maintain a constant state
of readiness against potential aggression.

Steel and defense~—In this context of military
necessity, the President found that any interrup-
tion in the production of steel would endanger
the security of the United States, its armed
forces abroad, and its allies. The Nation’s eritical
need for such continuous production is set forth
in uncontradicted affidavits filed with the district
court. In addition, we shall refer to certain in-
formation from reliable official gources. To a
considerable extent, considerations of security ré-
quire that the consequences of a cessation of steel
production be described in only general terms.

Steel is the ‘‘basic commodity involved in the
manufacture of substantially all weapons, muni-

tions, and equipment produced in the United
States” (R. 29). The Administrator of the De-
fense Production Administration states that ‘“The
total supply of steel normally available to the
United States is substantially less than the esti-
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mated requirements of defense and eivilian pro-
duction” (R. 33). The Administrator of the Na-
tional Production Authority states that “In the
month of February 1952, the total tonnage of iron
and steel products shipped by the iron and steel
industry for all uses was approximately 6,400,000
tons, of which it is estimated that 936,000 tons
[or nearly 159, ] were shipped for direct Depart-
ment of Defense and Atomiec Energy Commission
uses”” (R. 35).* A more accurate index of the
defense needs for steel appears in a breakdown
of particular types of steel. Thus, Secretary of
Defense Lovett states that, “We are now using;
for production of military end items (guns, tanks,
planes, ships, ammunition and other military sup-
plies and equipment), the following percentages
of our total national steel production:

Carbon Steel — 13. 5 percent
Alloy Steel 36 6 pereent
Stainless Steel__.______ . _______ 32. 4 percent
Super alloy Steel..__ . __________ 84 0 percent

(R. 29). To illustrate ‘“the crisis which a steel
shut-down would produce”, Secretary Lovett
stated that ‘‘35 percent of national production of
one form of steel is going into ammunition for
the use of our armed forces and 80 percent of
such ammunition is going to Korea” (R. 30).
Recognizing that even without a cessation of steel

% Preliminary figures for the month of March 1952 indi-

cate that shipments of these products for all uses amounted
to approximately 6,950,000 tons, of which it is estimated that

1,044,000 were shipped for direct use of the Department of

Defense and the Atomic Energy Commission.

Y
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production there are’shortages in certain types
of steel, Secretary Lovett pointed out that ‘‘An-
other specific example of a critical shortage is
in stainless steel. Fifteen percent of all stainless
steel produced in the United States is used in
the manufacture of airplane engines, including
jets. No jet engine can be manufactured with-
out substantial quantities of high-alloy steels’”
(R. 30). Secretary Lovett further states that
“the fire power of an infantry division is 50
percent greater today than it was in World War
II. We have substituted, insofar as possible,
such fire power for man power. Our combat
techniques are designed to employ the industrial
strength of the United States by the increased
use of matériel so as to preserve and protect
to the maximum extent possible the lives of our
men.” From these facts, Secretary Lovett con-
cludes that ““ A work stoppage in the steel industry
will result immediately in serious curtailment of
production of essential weapons and munitions
of all kinds; if permitted to continue, it would
weaken the defense effort in all critical areas
and would imperil the safety of our fighting
men and that of the Nation” (R. 31).

Shortly after the first atomic explosion in the
Soviet Union in 1949, the President and Congress
determined upon a tremendous expansion of the
atomic weapons program. The Atomic Energy
Commission was directed, among other things, to
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proceed with work upon the hydrogen or fusion
bomb. The Chairman of the Atomic THnergy
Commission states that ¢This expansion program
includes the construction of major facilities at
Savannah River, South Carolina; Paducah, Ken-
tucky ; Fernald, Ohio, and other places’’ (R. 31).
The scope of the Commission’s expanded activi-
ties may be measured by the fact that during the
fiscal years 1951 and 1952 Congress has appropri-
ated $3,638,000,000 for the Atomic Energy Com-
mission.

The Chairman of the Atomic Energy Commis-
sion further states that (R. 32):

The requirements of AEC’s construction
projects include virtually all types and
kinds of steel including special forms of
structural steel for buildings and substan-
tial quantities of stainless steel for process
equipment. These requirements include
steel for structures and specially fabricated
equipment and also for such items of spe-
cialized and standard manufacture as
pumps, valves, compressors, heat exchang-
ers, piping, heavy electrical equipment,
tanks, and the like.

Inventories of steel and other ecritical
products at the AEC construction projects
are generally abnormally low for projeets
of such magnitude. Consequently, any ces-
sation of deliveries of steel to the sites of
AECQC eonstruetion projects or to the manu-
facturers of equipment for such projects is
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likely to result in delays in the completion

of these projects. * * *
* * * * *

The ultimate effect of delayed completion
of production facilities will inevitably be
reflected in AEC’s inability to step up the
production of weapons to the rate required
to meet the goals established by the
President.

In the construction of AEC facilities, as in the
manufacture of certain conventional military
weapons, it is often necessary to use special alloys
and shapes of steel, thus precluding either stock-
piling or the utilization of miscellaneous steel
inventories.

The Administrator of the National Production
Authority points out that the immediacy of the
impact of a cessation of production upon the
production of weapons cannot be determined from
aggregate steel inventories. The lack of a single
alloy or shape of steel may completely stop the
deliveries of an arms manufacturer who has ma-
terial for every other part. This condition would
be aggravated by the fact that there are already
critical shortages of certain types of steel (R.
35-38).

The uncontradicted affidavits submitted by the
Government reveal that a halt in steel production
for any substantial period of time would have
other far-reaching effects upon the military secu-
rity of the Nation. Thus, the Congress and
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the President have determined that American
industrial capacity must be substantially in-
creased to support the requirements of a
global conflict—if one is forced upon us.: This
policy is evidenced in the provisions of Title
IIT of the Defense Production Act for govern-
ment encouragement of industrial expansion and
in the statutory provisions for accelerated tax
amortization of the cost of new productive facili-
ties ‘‘necessary in the interest of mnational
defense’” (64 Stat. 939). The scope of this pro-
gram may be gauged by the facts that as of
February 29, 1952, the Government had guaran-
teed $1.5 billion in private loans under Title IIT,
while as of April 15 certificates for accelerated tax
amortization had been issued for expansion proj-
ects totalling $18.4 billion. The Administrator of
the National Production Authority states that an
interruption of steel production ‘“‘would seriously
impede certain construction programs required to
support the mobilization effort including facilities
for the production of aluminum, steel, certain
essential chemicals, urgently needed metal-work-
ing equipment, particularly machine tools, and
aireraft, ships, tanks, guns, shells and guided
missiles. These construction projects will require
a total of approximately 1,000,000 tons of steel
for completion. All of these projects have a high
degree of priority and any delay in completing
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them would set back the production schedules of
military products urgently needed in the mobiliza-
tion effort.”” (R. 38.) It should be noted that
there has been a substantial and urgent need for
steel with which to increase steel making capacity,
as indicated by the fact that certificates for accel-
erated tax amortization have been issued with
respect to an expansion of steel production facili-
ties to cost approximately $3,200,000,000,

‘We have pointed out the effect of a cessation
of steel production upon the military security
of the United States. It would have identical
effects upon the pther countries which have
joined with us to deter or repel Soviet aggression.
For example, under the North Atlantic Treaty
and the implementing legislation, the United
States has entered into commitments with its al-
lies to assist their rearmament programs. This
assistance takes several forms—all involving
large amounts of steel. Substantial amounts of
military equipment have been and will be sent to
those countries. During the 23 months ended
February 29, 1952, the United States under the
mutual aid program, delivered 2,577,200 tons of
military equipment.* Also, the United States
assists these west European countries to produce
arms themselves by delivering to them both ma-
chine tools and certain types of steel. Tor exam-

3 Hearings before the Senate Committee on Foreign Rela-
tions on a bill to amend the Mutual Security Act of 1951, 82d
Cong., 2d Sess., p. 361.
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ple, the United Kingdom has placed orders here
for over $100 million of machine tools, most of
which are still in production. Any stoppage in
the delivery of steel to machine tool makers in the
United States would have a heavy impact upon
the British jet engine and tank production pro-
grams.” Similarly, during this past winter the
United States agreed to allocate 1,000,000 tons of
steel to the United Kingdom during 1952, in
recognition of the fact that without such steel
imports the United Kingdom would be forced to
curtail its own military production.

To summarize the current relationship of steel
production to the military and foreign affairs
interests of the United States in the words of the
President’s Executive Order, ‘‘a work stoppage
would immediately jeopardize and imperil our
national defense and the defense of those joined
with us in resisting aggression, and would add to
the continuing danger of our soldiers, sailors, and
airmen engaged in combat in the field.”” He acted
to insure an uninterrupted flow of arms to United
Nations forces who already have been repelling
Soviet agression in Korea and who must ever be
prepared to deal with an all-out attack. He acted
to insure the continuous build-up of American
armed strength. He acted to insure the fulfill-
ment of our commitments to assist our allies to

37 For an example of the value of such tools to the British
defense program, see op. ¢it. n. 36, p. 566.
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resist aggression. Failure to act as he did might
well have meant “too little, too late”’.

We have shown that uninterrupted production
of steel is absolutely essential if the President
is to insure the safety and efficiency of American
troops in Korea and elsewhere and if he is to ful-
fill our commitments to our allies. He seized the
steel mills to carry out those objectives. It is true
that the President and other executive officers
might possibly have insured continued produec-
tion of steel otherwise than by seizing the steel
mills. Specifically, if they had granted the sub-
stantial increase in maximum ceiling prices for
steel which the plaintiffs were interested in secu-
ring, the plaintiffs and the union might have
reached an agreement that would have prevented
a strike. In his Message to the Congress on
April 9, 1952, the President stated:

The only way that I know of, other
than Government operation, by which a
steel shut-down could have been avoided
was to grant the demands of the steel in-
dustry for a large price increase. 1 be-
lieved and the officials in charge of our
stabilization agencies believed that this
would have wrecked our stabilization pro-
gram. I was unwilling to accept the in-
calculable damage which might be done to
our country by following such a course.

Accordingly, it was my judgment that
Government operation of the steel millg
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for a temporary period was the least un-
desirable of the courses of action which lay
open. In the circumstances, I believed it
to be, and now believe it to be, my duty
and within my powers as President to
follow that course of action.

The inflationary effects of huge defense ex-
penditures upon our economy need no elaboration.
To minimize and control them, Congress pro-
vided in Title IV of the Defense Production Act
for price and wage controls and entrusted their
administration to the President or his delegate.
There is not presented in this case any question
as to what price increase for steel, if any, would
follow an increase in labor costs in the steel in-
dustry. The price standards under the Defense
Production Act are not here in issue. Indeed, the
administrative and judicial review procedures
prescribed by the Act for challenging the validity
or application of those price standards have not
yet been invoked. All that is involved here is the
fact that the President determined that to grant
the substantial price increase desired by the plain-
tiffs would scuttle the Nation’s stabilization pro-
gram. Taking into consideration both his obliga-
tion to insure the military security of the United
States and its armed forces by maintaining steel
production, and his obligation to carry out the na-
tional stabilization policy expressed in the De-
fense Production Aect, he determined that he
could effectuate both of these basie national pol-
icies only by seizing and operating the steel mills.
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Given conditions under which a cessation of steel
production will endanger immediately the mili-
tary security of the Nation, its armed forces and
its allies, we believe the President’s power under
the Constitution to avert such danger by seizing
and operating the steel mills is not lost merely
because production might possibly have been
maintained by acquieseing in price increases
which in his judgment would endanger the na-
tional economy. Here, as in Hirabayashi v.
United States, 320 U, S. 81, 93, such “* * *
conditions call for the exercise of judgment and
diseretion and for the choice of means * * *7
by the President in the exercise of his constitu-
tional power and duty to meet national emer-

gency.
I

THE DISTRICT COURT ERRED IN GRANTING A
PRELIMINARY INJUNCTION

INTRODUCTORY

Judge Pine, in the district court, rested his
decision on a determination that Executive Order
10340 was beyond the constitutional authority of
the President. Reversing normal procedure, he
held that the issue of constitutional power ‘‘should
be decided first.”” (R. 68). Only after deciding
that the President had exceeded his constitutional
power did he consider whether the plaintiffs had
made a showing entitling them to equitable relief
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(R.74-75). And even then, he used his decision of
the constitutional issues as a springboard from
which to find a basis for equitable intervention,®*
concluding, upon his method of balancing the
equities, that any injury to the public resulting
from “the contemplated strike, with all its awful
results, would be less injurious to the public than
the injury which would flow from a timorous
judicial recognition that there is some basis for
this claim to unlimited and unrestrained power,*
which would be implicit in a failure to grant the
injunction.” (R. 75).

In his haste to decide constitutional issues,
Judge Pine departed from long-established stand-
ards of adjudication by failing to apply the prin-‘
ciple that the courts will not pass on constitutienal

# Judge Pine stated (R. 74) :

As to the necessity for weighing the respective in-
juries and balancing the equities, T am not sure that this
conventional requirement for the issuance of a prelimi-
nary injunction is applicable to a case where the Court
comes to a fixed conclusion, as I do, that defendant’s acts:
are illegal. On such premise, why are the plaintiffs to
be deprived of their property and required to suffer
further irreparable damage until answers to the com-
plaints are filed and the cases are at issue and are reached
for hearing on the merits. Nothing that could be sub-
mitted at such trial on the facts would alter the legal
conclusion I have reached.

3 We, of course, do not contend that the President has “un-
limited and unrestrained” power. We contend only that in a
situation of national emergency the President has authority
under the Constitution, and subject to constitutional limita-
tions, to take action of this type necessary to meet the emer-
gency. Seeinfra, pp. 91 et seq.



51

questions where the pending matter can be dis-
posed of on non-constitutional grounds. *If two
questions are raised, one of non-constitutional and
and the other of constitutional nature, and a
decision of the non-constitutional question would
make unnecessary a decision of the constitutional
question, the former will be decided. The same
rule should guide the lower court as well as this
one.” Alma Motor Co. v. Timken Co., 329 U. S.
129, 136-137. This rule has particular application
in passing upon requests for preliminary injune-
tion. Mayo v. Canning Co., 309 U. S. 310. Here
the immediately dispositive non-constitutional
issues were (1) whether the plaintiffs had an
adequate remedy at law, and (2) whether, assum-
ing they did not, they could demonstrate that
they would suffer irreparable injury which would
outweigh the uncontroverted injury to the public
interest from the grant of an injunction.

The judicial policy of refraining from decid-
ing constitutional issues ‘‘unless absolutely neces-
sary to a decision of the case,” Burton v. United
States, 196 U. S. 283, 295, is a rule derived
from ‘‘the unique place and character, in our
scheme, of judicial review of governmental ‘action
for constitutionality”. Rescue Army v. Municipal
Court, 331 U. S. 549, 571. The foundations of
the policy rest

in the delicacy of that funection, particu-

larly in view of possible consequences for
others stemming also from constitutional:
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roots; the comparative finality of those
consequences ; the consideration due to the
judgment of other repositories of constitu-
tional power concerning the scope of their
authority; the necessity, if government is
to function constitutionally, for each to
keep within its power, including the courts;
the inherent limitations of the judicial
process, arising especially from its largely
negative character and limited resources of
enforcement; withal in the paramount im-
portance of constitutional adjudieation in
our system. [zbid.]

The issues here touch, moreover, on one of the
most delicate problems of our constitutional sys-
tem—the basic implications of the doctrine of
separation of powers. The President has dis-
claimed any intention to resist the process of the
courts should it issue; he has publicly stated that
he will abide by the decision of this Court, what-
ever that decision may be. N. Y. Times,
May 2, 1952, p. 1. Nevertheless, we suggest
that the courts should consider the inappro-
priateness of issuing what is in effect a mandatory
injunction to the President.® At least, the diffi-

“ This Court in Mississippi v. Johnson, 4 Wall, 475, 498,
held unanimously that the President cannot “be restained by
injunction from carrying into effect an act of Congress
alleged to be unconstitutional.” Cf. State ex rel. Burnquist v.
District Court, 141 Minn. 1; Dakota Coal Co. v. Fraser, 283
Fed. 415 (D. N. D.), vacated on appeal as moot, 267 Fed. 130
(C. A. 8); Holzendorf v. Hay, 20 App. D. C. 576, writ of
error dismissed, 194 U. S. 873; see also 7rial of Thomas
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culties implicit in issuance of such a decree afford
a sound reason for denying the injunction sought
on other grounds, if it is possible to do so.
Accordingly, the distriet court, for considera-
tions of policy ‘‘transcending specific proce-
dures,” Rescue Army v. Municipal Court, supra,
571, should have refrained from reaching the
constitutional issues if there was any other basis
on which it was possible to dispose of the case.
Similarly, adherence to well-settled practice
dictates that this Court can reach the constitu-
tional issues in this case only if it concludes that
the usual equity requirements for issuance of a
preliminary injunction have been so clearly met

Cooper, W harton’s State Trials of the United States, pp. 659,
662. With equal logic it could be argued that the President
cannot be enjoined from taking action for which he claims
authority in Article IT of the Constitution. However, it has
been contended, and the district court in this case so held,
that Secretary Sawyer can be enjoined from carrying out the
President’s Executive Order. It is by no means clear that
department heads can be enjoined from carrying out the
President’s express orders, by analogy to the fictitious dis-
tinetion between suits against the United States and suits
against an officer personally by which sovereign immunity
from suit is minimized (ZLarson v. Foreign and Domestic
Qorporation, 8337 U. S. 682), or by analogy to theories of
indispensable parties evolved in the solution of venue prob-
lems (compare Williams v. Fanning, 332 U. S. 490, with
Blackmar v. Guerre, 342 U. S. 512). Such theories cannot
cope with the problem which would exist if the President
personally performed the duties which he here directed Mr.
Sawyer to perform. It would seem, therefore, that the issue
is sufficiently uncertain and delicate as to constitute a com-
pelling reason for leaving the plaintiffs to their legal remedy
for damages. -
205466—52——5
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that ‘“necessity compels it” to ‘‘undertake the
most important and the most delicate of the
Court’s functions,” id., at 569. ’

We believe the usual equity requirements have
not been met here, in two respects: First, the
plaintiffs have an adequate remedy at law for
any injury which they may suffer; and second,
even if there were no such remedy at law, the
plaintiffs have failed to show any such irrepar-
able injury as would counterbalance the injury to
the public from granting an injunction. Although
we would be desirous of an immediate decision
on the constitutional issues, we feel that defer-
ence to the settled practice of this Court in con-
stitutional adjudications requires that we discuss.
first these non-constitutional grounds of decision,,
either of which, we think, requires reversal of the:
judgment below.

A. PLAINTIFFS HAVE AN ADEQUATE REMEDY AT LAW

Under the fundamental rules governing equita-
ble jurisdiction, plaintiffs are entitled to injunc-
tive relief only if they can show either that legal
relief is not available to them or that such legal
remedy, although available, would be inadequate.
See, e. g., Coffman v. Breege Corporations, 323 U.
S. 316, 323. We believe that plaintiffs’ recourse
to injunctive relief is barred because they have an .
effective remedy in the Court of Claims pursuant,
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to 28 U. 8. C. 1491.* It has, of course, been
settled in a long line of cases, beginning with
United States v. Great Falls Mfg. Co., 112 U. S.
645, that where the United States takes property
for public use a right to compensation is enforce-
able in the Court of Claims, either directly under
the Constitution or by virtue of an implied con-
tract. 28 U. S. C. 1491 (1), (4).”

Plaintiffs’ argument is that this remedy is not
available to them unless Secretary Sawyer’s acts
are supported by statutory or -constitutional
authority; hence, that the preliminary question
whether plaintiffs have an adequate remedy at

4 Section 1491 provides:

“The Court of Claims shall have jurisdiction to render
judgment upon any claim against the United States:

(1) Founded upon the Constitution ; or

(2) Founded upon any Act of Congress; or

(3) Founded upon any regulation of an executive
department; or

(4) Founded upon any express or implied contract
with the United States; or

(5) For liquidated or unliquidated damages in cases
not sounding in tort.”

2 See, e. ¢., United States v. Great Falls Mfg. Co., 112
U. S. 645 ; United States v. Lynah, 188 U. S. 445,465 ; Tempel
v. United States, 248 U. 8. 121; United States v. North
American Transp. & Trading Co., 258 U. S. 830; Campbell
v. United States, 266 U. S. 368; Phelps v. United States, 274
U. S. 841; International Paper Co. v. United States, 282
U. S. 899; Hurley v. Kincaid, 285 U. S. 95; Yearsley v.
W. A. Ross Construction Co., 309 U. S. 18; United States
v. Causby, 328 U. S. 256; United States v. Dickinson, 331
U. S. 745; United States v. Kansas City Ins. Co., 339 U. S.

799.
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law hinges on the very merits of the case. We
submit, on the contrary, that plaintiffs have a
remedy in the Court of Claims, and that there~
fore the Court need not reach any of the con-
stitutional questions in order to decide that an
injunction may not issue. 1

In such a practical matter as the grantmg or
withholding of an injunction, the formal conces-
sion of government counsel, repeated in thr_ee
courts, that suit may be brought and that no de-
fense of lack of jurisdiction can or will be raised,
should be sufficient. See Pewee Coal Co. v.
United States, 115 C. Cls. 626, affirmed, 341 U. 8.
114. But even on the theoretical level, plaintiffs
need have no fears. For, however one may formu-
late the rule that unauthorized takings cannot
provide the basis for a Tucker Act suit, the
qualification has always been recognized that the
Court of Claims does have undoubted cognizance
of cases, such as this, where a taking of the claim-
ant’s property is authorized by statute, although
the particular method of taking actually employed
by the government official may be claimed to be
illegal. In addition, it may now be the law that
the Court of Claims has jurisdiction of suits for
just compensation for eminent domain takings
without regard to whether a taking was legisla-
tively authorized. ,

1. Even if we accept at face value the doctrme,
asserted by plaintiffs, that the Court of Claims
remedy depends strictly upon an authorized tak-
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ing, it is clear that statutory warrant does exist
for o taking by the President and, therefore, that
plaintiffs have an indisputable cause of action in
that eourt. Rather than alleging a total absence
of any authority in the President to seize the
plants, the ecompanies themselves suggest that
there are statutes under which the plants could
have been seized, but that, since the procedure
provided for in those acts has not been followed,
they are now entitled to affirmative relief. It
is settled, however, that where a taking has been
authorized, the use of another method of seizure
and the failure to employ the statutory procedure
will neither defeat the remedy in the Court of
Claims nor justify the issuance of injunctive
relief.

The Youngstown and United States Steel com-
plaints both refer to Section 18 of the Selective
Service Act of 1948 (62 Stat. 625, 50 U. 8. C.
App., Supp. IV, 468) (par. 6, R. 2, and par. 12,
R. 83, respectively), authorizing the President to
place vital defense orders with a manufacturer and
to seize his plant if he refuses or fails to fill the
order. The United States Steel complaint (par.
12, R. 83) also refers to Section 201 of the De-
fense Production Act of 1950 as amended (64
Stat. 799, 65 Stat. 132, 50 U. S. C. A. App. 2081),
which authorizes the President, whenever he
deeing it necessary in the interest of national de-
fense, to acquire personal property by requisition
and “real property, including facilities, tempo-
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rary use thereof, or other interest therein’’ by
way of condemnation. The statute provides that
if the property is to be acquired by condemnation,
the court shall not require the party in posses-
sion to surrender possession, unless a declaration
of taking has been filed and the amount estimated
to be just compensation has been deposited.”

The complaints correctly allege that the Gov-
ernment has not complied with the procedural
requirements of either statute, but it is undeni-
able that the President acted for the same public
purpose for which the two Acts envisage that
private enterprises might have to be taken. Sec-
tion 201, for instance, authorizes the President
to acquire property whenever he deems it neces-
sary in the interest of national defense. KExecu-

3 This provision is analogous to the one contained in the
Declaration of Taking Act (Act of Feb. 26, 1931, 46 Stat.
1421, 40 U. S. C. 258a).

As originally enacted, the Defense Production Act of 1950
(P. L. No. 774, 81st Cong., 2d Sess.) assimilated real to per-
sonal property and provided that both should be cumpul-
sorily acquired by the process of requisition, ¢. e., by an
administrative taking to be followed by a suit for just com-
pensation brought by the claimant. For reasons of conven-
ience and efficiency, and in order to follow the traditional
practice in the condemnation of realty, the Department of
Justice proposed an amendment providing that real prop-
erty be condemned in accordance with the Declaration of
Taking Act and the general condemnation statutes. This
change was adopted in the Defense Production Act Amend-
ments of 1951 (P. L. No. 96, 82d Cong., 1st Sess.):. -The
amendment was plainly not intended to hamper or obstruct
the acquisition of interests in real property. See H. Rept
No 639, 82d Cong., 1st Sess., pp. 2324, 36.
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tive Order 10340 (R. 6-9) contains findings to
the  effect that a work stoppage would imme-
diately jeopardize and imperil our national de-
fense and that seizure of the steel industry was
necessary in order to assure the continued avail-
ability of steel and steel products during the
present emergency. Hence, conditions existed
which would have warranted use of Section 201
(b) if that procedure had not been much too
cumbersome, involved, and time-consuming for
the crisis which was at hand.

~ Thus, the President had undoubted statutory
power to seize the plaintiffs’ properties for tem-
porary use. Congress had itself authorized a
taking by the President, even if it had not pro-
vided for this kind or method of taking.

Once it is shown that the seizing officer had
such general authority to take, the Court of
Claims’ just compensation jurisdiction is un-
deniable, whether or not the statutory procedures
were followed. The most common instance is
furnished by the Tucker Act flooding cases. In
each, instead of bringing an ordinary condemna-
tion suit under the Act of August 1, 1888, 25 Stat.
357, 40 U. 8. C. 257, a statutory authority similar
to Section 201, the government officers proceeded
with their rivers and harbors works until the
owners’ lands were flooded and thereby taken.
The owners have repeatedly sued and received just
compensation in the Court of Claims for the tak-
ing. See the cases cited in fn. 42, supra, p. 55.
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They have not been defeated by any contention
that condemnation proceedings should have been
followed. On the contrary, the Court held in
Jacobs v. United States, 290 U. S. 13, 16:

The suits were based on the right to recover
just compensation for property taken by
the United States for public use in the
exercise of its power of eminent domain,
That right was guaranteed by the Constitu-
tion. The fact that condemnation proceed-
ings were not instituted and that the right
was asserted in suits by the owners did not
change the essential nature of the claim.
The form of the remedy did not qualify
the right. It rested upon the Fifth
Amendment. Statutory recognition was
not necessary. A promise to pay was not
necessary. Such a promise was implied
because of the duty to pay imposed by the
Amendment. The suits were thus founded
upon the Constitution of the United States.

And the Court only recently reaffirmed the inter-
changeability of the two proceedings in flooding
cases. United States v. Dickinson, 331 U. S. 745,
747-748. The same interchangeability exists
where dry land is taken. See, e. g., United States
v. North American Transp. & Trading Co., 253
U. 8. 330, 333; Stubbs v. United States, 21 F.
Supp. 1007 (M. D. N. C.); Tilden v. Undted
States, 10 K. Supp. 377 (W. D. La.). In all of
these numerous instances, a statutory method of
condemnation was provided, and in many, the
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:authorizing statute provided that the land be aec-
quired by condemnation proceedings; but instead
.of using that mechanism the officials appropriated
the property by direct invasion. In each case, a
suit for just compensation under the Tucker Act
was entertained.

Further examples of Tucker Act jurisdiction
on the basis of informal eminent domain are the
cases in which a normal condemnation suit has
been instituted and possession faken, but the suit
hag later been abandoned by the Government or
held not to include certain tracts. The dispossessed
owners have their remedy in the Court of Claims
or in the District Court under the Tucker Act.
State Road Department of Florida v. United
States, 166 F. 2d 843 (C. A. 5); Moody v. Wick-
ard, 136 F. 2d 801, 803-804 (C. A. D. C.), cer-
tiorari denied, 320 U. S. 775; cf. United States v.
Merchants Transfer & Storage Co., 144 F. 2d 324,
327 (C. A. 9). And this Court has emphatically
declared that after a taking has been consum-
mated, the right to recover compensation cannot
be defeated because of a technical defect in the
authority of the official who took the property.
See International Paper Co. v. United States,
282 U. 8. 399, 406, infra, p. 71.

Applying these principles and directly con-
trolling 1s Hurley v. Kincaid, 285 U. S. 95, in
which the Court refused to grant an injunction
in circumstances apposite here. Kincaid sought
to enjoin Secretary of War Hurley from con-
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structing certain flood control work on the Missis-
sippi River which would subject Kincaid’s prop-
erty to flooding, unless the Government ‘fivst
acquired an easement on his property by con-
demnation. The applicable statutes,” analogous
to Section 201 (b) of the Defense Production
Act, provided that before the United States
acquired possession it had to file a condemnation
petition in court and deposit an amount of money
approved by the court Yis assuring certain and
adequate provision for the payment of just
compensation. The Government had complied
with none of those provisions. Instead, the offi-
cers of the Corps of Engineers were about to
undertake construction which, Kincaid claimed,
would result in the flooding of his land. He
sought to stop the work until the officers complied
with the applicable condemnation procedure.”

The Court held flatly that Kincaid was not
entitled to an injunction. It pointed out (at
p. 104) that a taking was authorized by the stat-
utes cited above and that the plaintiff, conse-
quently, had a remedy in the Court of Claims.

# The Mississippi River Flood Control Act of May 15,
1928, sec. 4, 45 Stat. 536, and the River and Harbor Act of
1918, sec. 5, 40 Stat. 911.

4 Kincaid’s brief in this Court urged, as the plaintiffs'do
here, that the statutory procedure for condemnation was éx-
clusive and had to be followed if a taking was to be effected.
See Brief for Respondent, No. 457, Oct. Term, 1981, at pp
59, 72. S
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The. failure to comply with the statutory direction
to condemn. prior to the taking did not justify
the issuance of injunctive relief. Said the Court
(at p. 104) :

The compensation which he may obtain in
.such a proceeding [under the Tucker Act]
will be the same as that which might have
been awarded had the defendants instituted
the condemnation proceedings which it is
contended the statute requires. Nor is it
material to inquire now whether the statute
does so require. For even if the defendants
are acting illegally, under the Aect, in
threatening to proceed without first acquir-
ing flowage rights over the complainant’s
lands, the illegality, on complainant’s own
contention, is confined to the failure to
compensate him for the taking, and affords
no basis for an injunction if such compen-
sation may be procured in an action at law.
The Fifth Amendment does not entitle him
to be paid in advance of the taking [citing
authorities].

In short, the test for the grant of injunctive
relief is not whether or not the government has
complied with the statutory taking procedure,”
but whether the plaintiff has a remedy in the

# An analogous rule applies in the field of damages. The
owner of property, which has not been condemned, has no
remedy in damages against a government contractor pro-
vided he has recourse to the Court of Claims. Yearsley v.
Ross Construction Co., 309 U. S. 18.
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Court of Claims. Such a remedy is available
whenever ¢ taking is authorized by legislation.”

2. It may also be the case that, aside from the
Hugrley v. Kincaid principle we have just dis-
cussed, the Court of Claims would have juris-
diction of a just compensation suit by the plain-
tiffs even though no statute existed authorizing
the President to take property. It is true that it
has often been said or assumed that an action
against the United States for just compensation
presupposes that the officers who invaded the
plaintiff’s property rights had authority to do so.
But the reach and application of this rule in
Tucker Act suits have not been crystallized and
the tendency of the recent cases, particularly in
the Court of Claims, is to disregard the issue of
authority in favor of assuming jurisdietion wher-
ever there has been an actual physical taking
and where the Constitution directs that compensa-
tion be paid.

(a). The two basic Tucker Act decisions which
ground the asserted rule are themselves unclear.
Hooe v. Umited States, 218 U. 8. 322, involved an
express limitation upon the officer’s authority
(see Larson v. Domestic and Foreign Commerce
Corp., 337 U. S. 682, 701, fn. 24),* a factor which
is usually absent and is certainly not present

4 Cf. Larson v. Domestic and Foreign Commerce Corp.,

337 U. S. 682, 697, fn. 18, o
8 Cf. United States v. Lynah, 188 U. S. 445, 465-6: ...

That which the officers did is admitted by the answer
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‘heré. The precedential value on this point of
Unitéd Statés v. North American Co., 253 U. S.
330, is lessened by the circumstance that it rested
on ‘‘special facts” (cf. Jacobs v. United States,
290 U.: 8. 13, 18, and Shoshone Tribe v. Umted
States, 299 U. S. 476, 497), including the element
that. North American’s claim would have been
barred by the statute of limitations if the officer
who - originally took the property had been
authorized to do so.

A number of recent lower court Tucker Act
cases seem to make the right to sue for just com-
pensation dependent not upon the taking officer’s
authority but upon the consideration that where
the Government retains the benefit of seized prop-
erty the owner may seek compensation without
showing that the seizure was valid. In Oro Fino
Consolidated Mines, Inc. v. United Stotes, 118 C.
Cls. 18, 23, certiorari denied, 341 U. S. 948, the
Court of Claims stated ‘‘that the Government
cannot eseape liability by pleading that it lacked
authority to take what it did in fact take and re-
tain. * * * TIf Order 1.-208 resulted in an un-
authorized taking, it was a taking of which the

to have been done by authority of the government, and
although there may have been no specific act of Congress

. directing the appropriation of this property of the
plaintiffs, yet if that which the officers of the govern-
ment did, acting under its direction, resulted in an ap-
propriation it is to be treated as the act of the govern~
ment.. [Emphasis supplied.]
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Government retained the benefit and for which it
would therefore be obligated to pay”’.” In Foster
v. United States, 98 F. Supp. 349, 351-2 (C. Cls.),
certiorari denied, 342 U. 8. 919, the same court
strongly intimated that an action for just com-
pensation would lie in every case in which a per-
son’s property is kept from him by the United
States for its own use. Only the other day, the
court declared that in cases where a regulation or
statute is unconstitutional as violative of due proc-
ess, just compensation may still be decreed ‘‘if
an actual taking [has] been alleged, proved,
and loss established * * *.”7 [Idaho Maryland
Mines Corp. v. United States, C. Cls. No. 50182,
decided May 6, 1952, slip op. p. 10.® See also, for
cases disregarding or omitting consideration of
the taker’s authority but nevertheless awarding
just compensation, Forest of Dean Iron Ore Co. v.
United States, 106 C. Cls. 250, 265-7; Nuagara
Falls Bridge Commission v. United States, 111
C. Cls. 338, 352-3; Cotton Land Co. v. United
States, 109 C. Cls. 810, 830-832; International
Harvester Co. v. United States, 72 C. Cls. T07;
Thayer v. United States, 20 C. Cls. 137,

The lessened stress which appears to be placed
on the issue of authority, and the heightened con-

* The court also said (slip op., p. 10) :
“A regulation which is unconstitutional as violative
of due process, because arbitrary, may well result in a
taking of the property effected for which just compen-
sation would be due to the extent of the value of the
property rights so taken.”
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cern with providing a Court of Claims remedy for
a taking, is also revealed in recent decisions of
this Court. United States v. Causby, 328 U. 8.
256, involved the taking of an easement over
property adjoining an airfield by frequent flights
at low altitude. This Court held the owner of the
land -entitled to compensation without discussing
the authority of the military to make such low
flights or to appropriate the easement. This dis-
position of the case is in marked contrast with the
decision in Portsmouth Co. v. United States, 260
U. S. 327, which involved the analogous situation
of artillery fire over private property. There, the
Court expressly indicated that the plaintiff could
.recover only if it established ‘‘authority on the
part of those who did the acts’ (at 330). Again,
in Uwnited States v. Pewee Coal Co., 341 U. S. 114,
this issue which, if material, would be of a juris-
dictional nature (see Hooe v. United States, 218
U. 8. 322, 336) was not explicitly passed upon by
the Court. It is true that in Pewee the Govern-
ment had not defended on the ground that the
taking was unauthorized (cf. Pewee Coal Co. V.
United States, 115 C. Cls. 626, 676), but the
Government’s brief before this Court disclosed
that the seizure had not been based on any specific
statutory authority,” and jurisdictional issues
may be noticed on a court’s own motion (Uwnited

o See Government’s Brief in No. 168, October Term, 1950,
J pp »42—4:4.
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States v. Corrick, 298 U. S. 435, 440; United
States v. Wheelock Bros., Ine., 341 U. 8. 319).*

Another facet of the same concern with provid-
ing, rather than denying, a just compensation
remedy is shown by Cities Service Co. v. McGrath,
342 U. S. 330, 335-6 (affirming 189 F. 2d 744, 747
(C. A. 2), and Silesian-American Corp. v. Clark,.
332 U. S. 469, 479480 (affirming 156 F. 2d 793,
797 (C. A. 2)), both of which construed the
Tucker Act as available to persons from whom:
property was taken under the Trading with the-
Enemy Act but whose remedy under that Act was
deemed too narrow. See also Sherr v. Anaconda
Wire & Cable Co., 149 F. 2d 680, 681-2 (if stat-
ute cutting off informer’s right of action deprived
him of “vested right’’, suit for just compensation:
was available in the Court of Claims) ; Larson v.
Domestic & Foreign Corp., 337 U, S. 682, 697,
fn. 18 (‘““Where the action against which specifie:
relief is sought is a taking or holding of the plain--
tiffs’ property, the availability of a suit for com-
pensation against the sovereign [in the Court of
Claims] will defeat a contention that the action:
is unconstitutional as a violation of the Fifth
Amendment’”); Yearsley v. Ross Construction
Co., 309 U. 8. 18, 21-22 (Tucker Act remedy
available instead of suit against Government rep--

%t As we point out below (pp. 140-141), the Pewee decision:
may also be read as holding that a taking like this one is:
valid and authorized.
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resentatives alleged to have taken the plaintiff’s
property) ; Fay v. Midler, 183 F. 24 986, 989
(C. A.D. C.)

(b). Whatever may be the ultimate general
principle distilled from these latter-day develop-
ments in the jurisprudence of the Tucker Act,
we suggest that in this case the broad doctrine
which plaintiffs proclaim should not be applied.
Perhaps the most important reason for insisting
that an unauthorized taking cannot subject the
United States to liability is to prevent executive
officials from violating express prohibitions im-
posed by Congress. See Hooe v. United States,
218 U. S. 322, supra, p. 64. A second purpose is,
perhaps, to forestall minor officials from seizing
property unnecessarily or for personal reasons
or through collusion.

Neither of these ends is served by requiring the
President’s authority in this ease to be fully vin-
dicated before suit can be properly maintained
under the Tucker Act. Congress has not pro-
hibited the President from doing what he has
done here. And it is the President himself, act-
ing in a grave national emergency and for the
most public of purposes, who has seized the plain-
tiffs’ plants, not a minor subordinate acting on
his own.

28 U. S. C. 1491 (fn. 41, supra, p. 55) may be
sald to recognize this distinction between execu-
tive action founded on a formal order or regula-

tion and independent action taken by subordi-
205466-—52—6
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nates. That section gives the Court of Claims
jurisdiction over claims ‘‘founded upon any regu-
lation of an executive department” [Seec. 1491
(3) 1], and it does not add that the regulation must
be valid or authorized. Here, the Executive
Order would be the basis of the plaintiffs’ claim,
and since it orders a taking and contemplates
just compensation, the Court of Claims would
appear to have full jurisdiction under 28 U. S. C.
1491 (3), regardless of the constitutional validity
of the President’s taking.”

3. A further word should also be said as to the
practical probabilities of plaintiffs’ not having a
remedy in the Court of Claims. Government
counsel have assured them and the courts that, if
an injunction is not issued, no objection will be
raised to the Court of Claims’ jurisdiction on the
ground that the taking was invalid. The Pewee
case shows that this is not an idle promise, but
established Government policy. It is certainly
not to the plaintiffs’ interest to raise the point of
validity in the Court of Claims. Their sole fear
is that future Government counsel will make such
a defense or that present counsel will change
their position. But if that should happen, the

52 Conversely, the Tort Claims Act (28 U. S. C. 2680 (a))
exempts from the coverage of that statute a claim “based
upon an act or omission of an employee of the Government,
exercising due care, in the execution of a statute or reg-
lation, whether or not such statute or regulation be

valid L *.” :
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courts-have a ready answer in the pungent words
of Mr. Justice Holmes in International Paper Co.
v. United States, 282 U. S. 399, 406:

The Government has urged different de-
fenses” with varying energy at different
stages of the case. The latest to be pressed
is that it does not appear that the action
of the Secretary was authorized by Con-
gress. We shall give scant consideration
to such a repudiation of responsibility.
The Secretary of War in the name of the
President, with the power of the country
behind him, in eritical time of war, requisi-
tioned what was needed and got it. No-
body doubts, we presume, that if any tech-
nical defect of authority had been pointed

. out it would have been remedied at once.
The Government exercised its power in the
interest of the country in an important
matter, without difficulty, so far as ap-
pears, until the time comes to pay for what
it has had. The doubt is rather late. We
shall accept as sufficient answer the refer-
ence of the petitioner to the National De-
fense Act of June 3, 1916, ec. 134,
§ 120, 39 Stat. 166, 213; U. S. Code, Title
50, § 80, giving the President in time of
war power to place an obligatory order
with any corporation for such product as
may be required, which is of the kind
usually produced by such corporation.

(See also United States v. Georgia Marble Co.,

106 F. 2d 955, 957 (C. A. 5)). We do not believe
that either the Court of Claims or this Court will
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have greater difficulty with the future “repudi-
ation of responsibility”’ which plaintiffs say they
fear. : .
4. The iegal remedy which plaintiffs have in
the Court of Claims is plainly adequate. There
is a short answer to the possible argument that
damages in the Court of Claims are an inadequate
remedy in view of the uniqueness of the inter-
ests taken, the difficulties of assessing damages,
and the circumstance that some injuries are in-
capable of monetary compensation. Plaintiffs’
remedy in the Court of Claims is the same as
under an award in eminent domain proceedings
(Hurley v. Kincard, 285 U. S. 95, 104; Jacobs v.
United States, 290 U. 8. 13, 16). And it is one
of the inherent liabilities of private property that
it is always subject to the exercise of the para-
mount right of eminent domain (United States v.
Lynah, 188 U. S. 445, 465), and that the owner is
merely entitled to such monetary compensation
as will indemnify him fairly and justly. Monon-
gahela Navigation Co. v. United States, 148 U. S.
312; Seaboard Airline Ry. v. United States, 261
U. 8. 299, 306; Jacobs v. Untted States, 290 U. S. .
13, 16-17.

Such monetary compensation will clearly be
adequate in the present case. The asserted dam-
age which plaintiffs principally allege consists in
a trespass or taking, an interference with plain-
tiff’s right to bargain collectively with their
employees, and a fear that defendant will impose
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some’ or all of the recommendations of the Wage
Stabilization Board.”® These are usual conse-
quences of the type of taking here involved, for
which the remedy of a’suit for just compensa-
tion has been held adequate. - For such a taking to
accomplish its purpose necessarily means that
the United States ‘‘has substituted itself for the
private employer in dealing with those matters
which formerly were the subjeet of collective
bargaining with the operators.” United States v.
Mine Workers, 330 U. S. 258, 287. Thus, in
United States v. Pewee Coal Co., 341 U. S. 114,
118, this Court sustained an award of monetary
damages in respect of a wage increase ordered by
the Government during the seizure.* See also

% Other allegations include asserted interference with the
right of management, disruption of customer relations, dis-
closure of trade secrets, damage to plant and facilities by de-
fendant’s agents. See Armco complaint, par. 17, R. 143-152;
Jones & Laughlin complaint, par. 16, R. 138-139; Youngs-
town complaint, par. 14, R. 3; Bethlehem complaint, par. 14,
R. 120-121; Republic complaint, par. 12, R. 157-158; U. S.
Steel complaint, par. 15, R. 84-86; E. J. Lavino complaint,
par. 38, R. 176-177. These are wholly speculative, if not
imaginary. Paragraphs 4 and 5 of Executive Order 10341,
Secretary Sawyer’s Order No. 1 and his telegraphic notice of
taking (R. 8,21, 22) make it plain that the seizure involves no
interference with management, the ordinary course of busi-
ness, or the financial functioning of the seized plants.

% That any damages which plaintiffs might suffer as a
result of changes in wages or working conditions are meas-
urable and compensable in monetary terms is shown by the
Stephens affidavit (R. 99-111), which places a monetary
value on each of the recommendations. Pars, 12-18, R. 106-
108.

Plaintiffs may assert that the “union shop” is in a different
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Wheelock Bros., Inc. v. United States, 115 C. Cls.
733, 88 F. Supp. 278.

We think it very doubtful that any real injury
will occur to plaintiffs. Cf. Marion & Rye Valley
Railway v. United States, 270 U. 8. 280. See
mfra, pp. 75-85. But if any should occur, it
would clearly be of the type which can be com-
pensated by suit at law under 28 U. 8. C. 1491.
United States v. Pewee Coal Co., supra.”

category. It is difficult to see how the question of the union
shop, vital as it is to employees, is of legally recognizable
concern to the plaintiffs. Thus the Jones & Laughlin com-
plaint states that the company “cannot, with proper regard
for its own convictions concerning principles of Government,
agree to the recommendation of a ‘union shop’” (R. 136).
This hardly states a recognizable interest, cognizable either
at law or in equity. The companies have no vicarious
standing here on behalf of their employees. And the com-
panies are not eleemosynary corporations or educational
foundations with a legally recognizable right to support
general principles of government or tenets of political
philosophy. Inany event,the fact that in a statutory seizure
the same result could occur, and would, if it occurred, be
compensable only in monetary terms, affords a complete
answer to their contention.

% The district court’s bare statement that “The records
show that monetary recovery would be inadequate” (R. 75),
unsupported by reasoning or reference to any evidence, does
not stand in the way of this conclusion. In any event, since
the case was heard on pleadings and affidavits, this Court is
in as good a position as the district court to determine the
adequacy of monetary recovery.
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B. PLAINTIFFS HAVE MADE NO SHOWING OF INJURY SUFFICIENT
TO COUNTERBALANCE THE INJURY TO THE PUBLIC INTEREST
WHICH WOULD FLOW FROM THE GRANTING OF AN INJUNCTION

~Apart from the availability of ‘an adequate
remedy at law, plaintiffs have failed to establish
a threat of such irreparable injury to themselves
as could outweigh the evident irreparable injury
to the public interest which would flow from the
granting of an injunction. Plaintiffs’ obligation
in this respect is twofold. They must first make
a clear showing of irreparable injury and, second,
aiiy such injury must be balanced against the
injury to the public. These requirements are
applicable to the grant of preliminary and per-
manent injunctions alike. Notwithstanding the
fact that the present case comes up on review of
a preliminary injunction, we believe that, on the
face of their complaints and affidavits, plaintiffs’
showing is so deficient that this Court would be
warranted in ordering their actions dismissed
forthwith. Alternatively, if this Court deems
further proceedings in the district court neces-
sary, we submit that no preliminary injunction
should issue.

1. Plaintiffs have made no showing of irrepar-
able injury.—The burden on plaintiffs is a heavy
one. As this Court said, in a case denying in-
Junctive relief against a taking @hi@h a rem-
edy of just compensation was available:

Even where the remedy at law is less
clear and adequate, where large public in-
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terests are concerned and the issuance of an
injunction may seriously embarrass the ac-
complishment of important governmental
ends, a court of equity acts with caution
and only upon clear showing that its inter-
vention is necessary in order to prevent
an irreparable injury. [Hurley v. Kin-
cord, 285 U. S. 95, 104n.]

Plaintiffs have made no such clear showing.
Their general allegations as to interference with
their power of management, ete., by the seizure
are, on the facts alleged and on every reasonable
probability, speculative in the extreme. See n.
53, p. 73, supra. And compare Marion & Rye Val-
ley Ry. v. United States, 270 U. S. 280, 282, hold-
ing in respect of a similar seizure that ‘‘nothing
of value was taken from the company’.* The
gravamen of their complaints is that the defend-
ant threatens to impose new wages and conditions
of employment. But the assertion that such
threatened action exposes them to irreparable
injury disregards several highly pertinent con-
siderations.

a. Plaintiffs ignore the fact that the status quo
which existed at the time the President acted was
that the union had called a strike and workers
had started to leave the plants. The President’s
action thus conferred a great benefit on plaintiffs,
by averting a strike which would have caused

% See also Pewee Coal Co.v. United Stotes, 115 C. Cls. 626,
671, 678, 88 F. Supp. 426, 427, 430-431. .
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them enormous damages. Plaintiffs’ position ap-
parently is that they may ignore the benefit con-
ferred upon them by the President’s action while
obtaining relief in respect of any damages assert-
edly flowing from that action. A comparable posi-
tion was rejected in United States v. Sponenbar-
ger, 308 U. S. 256" TUndoubtedly, the plaintiffs
would like to have it both ways. They would like
to have the benefits of a guaranty against strikes
without having to pay any price, in terms of in-
creased wages and changes in working conditions,
for the achievement of those benefits.”* But we do
not see how, in good conscience, they can do so.

5 “The constitutional prohibition against uncompensated
taking of private property for public use is grounded upon
a conception of the injustice in favoring the public as against
an individual property owner. But if governmental activ-
ities inflict slight damage upon land in one respect and
actually confer great benefits when measured in the whole,
to compensate the landowner £ would be to grant him
a special bounty.” [808 U. S. at 2661-267.]

As indicated below (pp. 81 ff.), we do not believe that the
proposed imposition of different wages and working condi-
tions would result in recognizable legal injury. Even if it
could be said, however, that that injury was recognizable
and substantial, the principle of the Sponenbarger case
would seem to require that any such injury must be measured
against the benefit conferred by the governmental action.

8 This is clearly reflected in the “oral amendment” to
United States Steel Corporation’s prayer for an injunction,
by which it suggested that the seizure be left undisturbed
but that the defendant be enjoined from making any change
in wages or working conditions. (R. 76, 811, 313.) Such
an order would, of course, have left the plaintiffs in an
enviable situation under which they would have continued
to operate their mills with a minimum of interference from
the United States, with an assurance of no strike for the
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The plaintiffs” allegations here are of the same
sort which were made in United States v. Pewee
Coal Co., 341 U. S. 114. There, the dissenting
judge in the Court of Claims, whose opinion was
adopted in this respect by four judges of this
Court, concluded, as to a precisely comparable
seizure by executive authority followed by an
imposition of changed working conditions which
allegedly resulted in an increased cost to the com-
pany, that:

The court has not found that the plaintiff
[eompany] could have operated its mine
without making the concessions directed by
the War Labor Board, nor has it found
what the losses to the plamtlff would have
been if the Government had not intervened
and the strike had continued. I think that
the court is not justified in awarding the
plaintiff the amount of these expenditures
when it does not and, I think, could not,
find that the plaintiff was, in fact, finan-
cially harmed by the Government’s acts.
[88 K. Supp. at 431, quoted in 341 U. S. at
122]

indefinite future, and with no pressure whatever on them to
grant any concessions in an attempt to resolve the underlying
labor dispute. We suggest that it is not unfair to assume
that this is the relief which all of the plaintiffs really desired,
and that the other plaintiffs refrained from joining in the
oral amendment made by the United States Steel only because
they recognized the impossibility of contending in equity
for such a one-sided result.



79

Mr. Justice Reed, as we read his opinion, failed
t6 go ‘along with this conclusion only because he
felt that the finding of the majority of the Court
of Claims ‘“that a certain sum was expended
without legal or business necessity so to do,” 341
U. 8. at 121, could not be attacked, the Govern-
ment having failed to bring up the entire record.
And the other four judges in that case rested
their approval of the award of damages in large
part on the finding that the plant had operated
at a loss during the period of Government posses-
gion; whereas here, for reasons which we shall
develop, there is no reasonable/mﬁ%}bility of
operation at a loss. :

b. Plaintiffs’ asserted injuries from the grant-
ihg of a wage increase and other changes in con-
ditions of employment are grossly overstated.
They ignore, for example, the fact that some
increase in wages and change in working con-
ditions was almost inevitable. This was the first
occasion since 1947 for thorough review and re-
vision of the collective bargaining agreement.
(p. 7, n. 3, supra). Moreover, the fact that the
‘Wage Stabilization Board had recommended sub-
stantial changes, which it described as in the na-
ture of a “‘catch-up’’, designed to equate the posi-
tion of steel workers with workers in comparable
industries, made it practically certain that the
union would never enter into an agreement calling
for no change. Indeed, the steel companies had
indicated their willingness to agree to a “‘pack-
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age’’ deal of more than 20¢ per hour, an offer
which included all of the Board’s recommenda-~
tions intended to be presently effective. (Testi-
mony of John A. Stephens before Senate CommitL
tee on Labor and Public Welfare, April 22, 1952,
stenographic transcript, volume 3, p. 274; R
361).% B

c. Finally, plaintiffs ignore the effect of any
price increase which might be allowed. That such

% Stephens, a vice-president of U. S. Steel, signed the
principal affidavit submitted by U. S. Steel in support of its
application for a preliminary injunction (R. 99). Stephens’
affidavit, the most detailed and specific submitted by any
of the plaintiffs, substantially overstated their damages in
several other respects. Thus, it assumes that Mr. Sawyer
would order adoption of the Wage Stabilization Board’s
recommendations in full, although there is no present indi-
cation of any such proposal, and it argues (pars. 19-20)
that the company’s total costs would increase by twice the
amount of any risé in employment costs, despite the absence
of any showing—other than a process of reasoning post
(or even prior) hoc ergo propter hoc—that there is any
causal relationship between an increase in the wages a steel
company pays and the cost of other things it must buy (see
Statement of Ellis Arnall, Director of Price Stabilization,
before Senate Committee on Labor and Public Welfare,
April 16,1952, Sen. Doc. No. 118, 82d Cong., 2d Sess., p. 6).

As for the asserted damage alleged to follow from possible
imposition of the union shop, see fn. 54, supra, p. 73. In
this connection, the actual position taken by the Board on
the union security issue should be noted. The Board recom-
mended that the parties determine which of a variety of
forms would be adopted. Under a system such as the Rand
formula, union security would simply eliminate the “free
ride” now enjoyed by nonunion employees. Report and
Recommendations of the Wage Stabilization Board, March
20, 1952, pp. 16 ff. B
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a price increase would compensate, in part or in
'Whole, for any wage increase was clearly recog-
nized in the complaints of United States Steel Co.
(par. 15 (e), R. 85) and Armco Steel Co. (P
17 (c), R. 149). Both of these complaints, aff:lrj
referring to the threatened wage increases, allege,
in identical language:
These products are subject to price regu-
lations imposed by the United States and
the governmental agency regulating such
prices has failed and refuses to permit in-
creases in the prices of such products so as
~ to enable plaintiff to attempt to recoup such
increased costs.
Indeed, the steel companies have made it clear
that they might not object to the proposed wage
inereases, if price increases, deemed by them ad-
equate to compensate for the wage increases, were
also granted. (Panel Report in Steel Wage Case,
March 13, 1952, p. 2; Statement on Steel by Ellis
Arnall, Senate Committee on Labor and Public
Welfare, S. Doc. 118, 82d Cong., 2d Sess., passim.)
- We . do not mean to suggest that substantial
price increases will or should be granted.” But
the fact that plaintiffs have thus tied together
the issues of wage increases and price increases
indicates, we believe, that their real complaint is
with the denial of a price increase.

® An increase under the Capehart amendment (estimated
at $3 per ton) has been definitely offered. Statement of Ellis
Arnall, supra, p. 2. Such an increase would, of course, mate-
rially diminish any damages suffered through an increase in
labor costs.
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‘What plaintiffs are claiming, accordingly, is a
right to profits greater than those permitted by
the present price stabilization program. Section
402 (b) (2) of the Defense Production Act re-
quires that price ceﬂings be ‘“generally fair and
equitable.”” To carry out this direction, the Office
of Price Stabilization, with the approval of the
Economic Stabilization  Administrator, has
adopted the “Industry Earnings Standard.””®
That standard requires OPS to raise prices for
industry if and when its return on investment,
before taxes, falls below 85 per cent of the level
enjoyed in the best three of the four years 1946
through 1949.” In the event that, as a result of
any wage increase that might be directed, profits
for the industry should fall below this figure, the
plaintiffs would have ample opportunity to apply
to the Office of Price Stabilization for an appro-
priate price increase. The decision of the Office
of Price Stabilization would be entered in accord-
ance with the requirements of due process, and

¢ Statement of Ellis Arnall, supra, p. 80. See Press
Release, OPS, dated February 19, 1952, “Re: Application of
OPS Industry FEarnings Standard”, particularly Price
Operations Memorandum No. 25, Subject: “Industry Earn-
ings Standard”.

%2 The steel industry cannot complain of the use of this
level; the years 1947-1949 were the most profitable which
the steel industry has experienced since World War I. See
Statement on Steel by Ellis Arnall, Director of Price Stabi-
lization, before the Senate Committee on Labor and Public
Welfare, April 16, 1952, Senate Document 118, 82d Cong.,
2d Sess., p. 3.
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would be subject to appropriate judicial review.®
+ ‘On its face, therefore, plaintiffs’ contention
that they will be subjected to increased costs
which cannot otherwise be compensated comes to
a contention that plaintiffs have a constitutionally
protected and judicially recognizable right to pro-
fits greater than those permitted under the De-
ferise Production Act. This contention cannot be
sustained. The constitutional validity of a system
of price control during a time of emergency is
1o longer subject to doubt. Yakus v. United
States, 321 U. 8. 414. Nor do we think it can be
questioned that the basing of ceiling prices on a
standard related to past profits is permissible.
See, e. g., Gillespie-Rogers-Pyait Co. v. Bowles,
144 F. 24 361 (E. C: A.); 315 West 97th Street
Realty Co., Inc. v. Bowles, 156 F. 2d 982, 985
(B. C. A)), certiorari denied, 329 U. 8. 801;
Curtiss Candy Co. v. Clark, 165 F. 2d 791, 795
(E. C. A.), certiorari denied, 334 U. S. 820. See

& Steel prices are now being maintained under a voluntary
agreement, entered into under Section 402 (a) and 708 of
the Defense Production Act, and no maximum price regula-
tion covering steel has been issued. However, the companies
are free at any time to withdraw from that voluntary agree-
ment and to set their own prices, thus impelling OPS to
issue a price regulation. Accordingly, if OPS refused a
request by the companies for a price increase, they would be
able to obtain administrative and judicial review (in the
Emergency Court of Appeals) by withdrawing from the
voluntary agreement and protesting and appealing the price
regulation or order which would undoubtedly follow. See
fn. 64, infra, p. 84.
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also Cavers, et al.,, Problems in Price Control:
Pricing Standards, Office of Temporary Controls,
Office of Pric¢ Administration (Historical Re-
ports on War Administration: Office of Price
Administration, General Publication No. T)
(1947), e. 2, “Industry Barnings Standard,” pp.
27-89; Nathanson, Problems in Price Control:
Legal Phases, Office of Temporary Controls, Of-
fice of Price Administration (Historical Reports
on War Administration: Office of Price Adminis-
tration, Gieneral Publication No. 11) (1947), pp.
5 ff.* Since this is so, we do not perceive how an
imposition of additional labor costs whose effect,
if any, on plaintiffs’ profits is merely to reduce
them to the maximum permissible level, can be
said to work the kind of irreparable injury which
would warrant a court of equity in interposing its
hand to enjoin action taken by the President to
meet a grave national emergency.

We do not mean to suggest that this Court
need pass on the present controversy between the
plaintiffs and the Office of Price Stabilization.
But the fact that plaintiffs would have been will-
ing to agree to wage increases such as those
which they now complain are threatened to be

¢ In any event, plaintiﬂ:'; have an adequate procedure by
which any attack on that method of fixing prices could be
made. Sections 407 and 408 of the Defense Production Act;
Yakus v. United States, 321 U. S. 414. See fn. 63, supra,
p. 83.
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imposed on them, provided only a substantial
price increase were allowed, certainly sheds light
on their claim that imposition of those terms
would result in enormous and irreparable injury.
Just as, in the event of a taking, compensation
for any amount in excess of the established law-
ful ceiling price cannot be allowed save in excep-
tional circumstances, United States v. Commodi-
ties Trading Corp., 339 U. S. 121, so we think
that in the present situation a threatened loss of
profits, which leaves those profits at or above
the level at which plaintiffs’ ceiling prices are
certainly ‘“‘generally fair and equitable to sellers
and buyers of such material or service and to
sellers and buyers of related or competitive ma-
terials and services,” (Defense Production Act,
Sec. 402 (b) (2)), can hardly be said to result
in such irreparable injury as would justify the
issuance of an injunction nullifying the Presi-
dent’s act. Cf. Lichter v. Umited States, 334
U. S. 742. And to the extent that plaintiffs’
ceiling prices may, as a result of increased costs,
become less than ‘‘generally fair and equitable”,
they have an adequate remedy by application to
the Office of Price Stabilization for a price in-
crease. See supra, pp. 82-84.

2. Any wmjury to plaintiff's vs more than counter-
balanced by the imjury to the public from the
granting of an injunction.—Assuming, however,
that plaintiffs’ showing, by itself, is sufficient to

establish irreparable injury to them, that show-
205466—52——T7



86

mg must be balanced against the showing of
injury to the public from the granting of an
injunction. The rule is well settled that “‘an
injunction is not a remedy which issues as of
course,”” Harrisonville v. Dickey Clay Co., 289
U. S. 334, 337-338. Particularly where great
public interests are involved, it is established
that “Courts of equity may, and frequently
do, go much farther both to give and withhold
relief in furtherance of the public interest than
they are accustomed to go when only private
interests are involved.” Virgintan Ry. Co. v.
System Federation, 300 U. S. 515, 552.

In accordance with these principles, we think
it clear that the district judge erred in granting
a preliminary injunction here. As this Court
has said in Yakus v. United States, 321 U. S.
414, 440, the award of an interlocutory injunction
even in private cases ‘“‘has never been regarded as
strictly a matter of right, even though irreparable
injury may otherwise result to the plaintiff.”
See opinion of the Court of Appeals below, 448
449, See also Tennessee Valley Authority v. Ten-
nessee Hlectric Power Co., 90 F. 2d 885 (C. A. 6),
certiorari denied, 301 U. S. 710; Eighth Regional
War Labor Board v. Humble Oil Co., 145 F. 2d
462, 464465 (C. A. 5), certiorari denied, 325 U.
S. 883; Communist Party of United States v.
McGrath, 96 F. Supp. 47 (D. D. C.).

The injury to the public interest from any re-
turn to the status quo which existed on the night
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of April 8, 1952, would be enormous and irrepa-
rable, affecting our national safety, our discharge
of international commitments, and the lives of our
soldiers. See pp. 9-15, 28-49, supra. Unlike the
allegations of petitioners’ affidavits, many of
which we are prepared to controvert, the showing
of damage to the public interest from any stop-
page of production is not, and cannot be, con-
troverted.” The distriect judge erroneously re-
jected that showing. He doubted whether he
should balance the equities at all (R. 74). More-
over, in attempting to do so, he assumed, contrary

% In this connection, we wish to point out that many of
plaintiffs’ affidavits were not served on counsel for defendant
until the hearing on preliminary injunction. Thus, the
Stephens affidavit and others submitted by the U. S. Steel
Company were filed April 24, 1952 (R. 96, 99), the day of
the hearing on preliminary injunction. Excerpts were read
at the hearing (294-299) but defendant’s counsel did not
receive copies until the lunch recess.

On the other hand, defendant’s affidavits were actually
served in two of the cases, Republic, No. 1539, and Youngs-
town, No. 1550, on April 15 and in fact, counsel for all the
plaintiffs also obtained copies at or about that time, although
in some of the other cases they were not formally served
until shortly before the hearing.

In the event this case should be remanded for final hear-
ing, we, of course, reserve the right to put plaintiffs to their
proof, and to offer contrary proof, on all issues relating to
the injury assertedly anticipated by them. We, accord-
ingly, would not agree that “nothing that could be submitted
at * * * trial on the facts” (R. 74) could alter this case.
We feel that the complaints can properly be dismissed now
on any of the grounds here urged. But if this Court is not
willing to order them dismissed, then the preliminary injunc-
tion should be vacated and the case remanded for trial.



