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Adams, Childs, McKaig and Lukens, vVilliams, Myers & 
Quiggle, of Counsel. 

Copy Hcrved Avril 18, 19:J2. Charles I re1an, U. R. 
Atty. 

[fo1.1038] [F'ile endorsement omitted 1 
IN THE UNITED STA'rEs DrsTHICT CouRT 

[Title omitted] 

AFFIDAVIT-Filed April 18, 1952 

Col\nvroNWBALTH oF PENNSYLVANIA, 

County of Philadelphia, ss: 

Amhew Leith, being duly sworn, deposes and says: 

1. I am a Viee President of Ji"; . .T. Lavino and UomrHmy, 
the plaintiff in this action, and am familiar with the fnds 
involve>cl in this action. 

2. rrhiR affidavit is made in support of the application of 
the plaiHtiff for a preliminary injunction restraining nnd 
enjoining the defendant from taking any steps whatsoevN 
io effectuate and cany out the provisions of ExecutiYe 
Orcler 10840 issued April 8, 1952, in so far as said 
Order purports to apply to the plaintiff. The statements 
hert'inaftcr set forth are true to the best of my know1cdg<>, 
information and belief. 

3. The plaintiff is engaged in the business of the mann-
facture and sale of basic refractories and fmTo-manganeHe. 
The plants of the plaintiff which have been seized by the de-
[fol. 1040] fendant are as follows: a plant at Plymouth 
J.feeting, Pennsylvania, at which the plaintiff manufaetur«;-; 
hasie refraetories; a plant at Sheridan, Pennsylvania, at 
which the plaintiff manufactures ferro manganese; and a 
plant at Lynehburg, Virginia, at wl1ich the plaintiff mauu-
factures ferro manganese. The produch; of all of said 
plants are standard products and are not made to meet tl1e 
specifications of particular customers. A large part of the 
products of said plants is sold to customers who are not 
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steel producers. Said three plants comprise tracts of land 
on which are located manufacturing works, fixtures, ma-
chinery, equipment, incidental facilities and other property. 

4. None of tho plaintiff's plants produce steel or steel 
products. 

5. Said plants have boon seized by the defendant purport-
ing to act under the provisions of the Executive Order 
aforesaid, and plaintiff thereby has been deprived of tbe 
possession, control and use of said plants and properties 
to the detriment of the plaintiff. 

G. I have caused an examination to be made of the rela-
tions between the plaintiff and the Government of the 
United States in respect of the obligation and duties of the 
plaintiff, whetbeP arising by contract or otherwise, to fur-
nish articles or materials to tho Government. As a result 
of Emch examination I find that neither the President of tho 
United States, nor any person, acting under his autbority, 
has placed under the provisions of Section 18 of tho Selec-
tive Service Act of 1948, as amended, (62 Stat. 604, 625, 
50 U.S.C. App. Sec. 468) any order for any articles or ma-
terials for the use of tho Armed Forces of the United States 
or for tbe use of tho Atomic I1Jnergy Commission. 
[fol. 1 041] 7. Said seizure is predicated solely upon tho 
situation arising out of a controversy between certain com-
panies in the United States producing and fabricating steel 
and certain of their workers represented by the United 
Steelworkers of America, C. I. 0. (hereinafter called tho 
''Steel workers'') regarding terms and conditions of em-
ployment, and upon the further circumstance that said 
controversy lmd not been settled through tho processes of 
collective bargaining or through the efforts of the Govern-
ment, including those of tho \Vage Stabilization Board, to 
which the controversy was referred by the President of the 
United States on December 22, 1951, pursuant to Executive 
Order No. 10233. 

8. The plaintiff was not a party to tho controversy which 
was referred by the President of the United StateR to the 
\Vago Stabilization Board on December 22, 1951. 

D. :F'or the purposes of collective bargaining negotiations 
under the National Labor Relations Act the plaintiff has 
never in the past participated, and is not now participating, 

13-744-745 
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in bargaining negotiations earried on by the representatives 
of the steel companies and tbe Steelworkers. As the plain-
tiff' is not engaged in tho produetion or fabrication of steel 
it has never had oceasion to participate in the nationwide 
negotiations between tho steel industry and the Steelwork-
ers. The praetiee of the plaintiff and the Steelworkers has 
been to make separate eollective bargaining agreements 
which expire after the terms of the colleetive bargaining 
agreements negotiated behveen the steel eompanies and the 
Steelworkers. 

10. The proRent three eolleetivo bargaining agreernonts 
between the plaintiff and the of whieh 
covers employee's in one of tho above mentioned plants of 

expire on .January 31, 1952, which is thirty 
days after the expiration of the collective bargaining agrN'-
[fol. 1042] ments between the steel companies and the Steel-
workers. No collective bargaining negotiations have taken 
place between the plaintiff and any representatives of tho 
Steelworkers regarding terms and conditions of employ-
ment under a new collective bargaining agreement. 

11. It was not until Mareh 21, 1952, that plaintiff was 
notified by Philip lVfurray, President of the United Steel-
workers of America, C. I. 0., by telegram, that the Steel-
workerR were ready to "resume" negotiations with the 
plaintiff on tbe basi A of the Stabilization Board's 
recommendations made on March 20, 1952, and that tho 
Chairman of the Stoe hvorkers' Neg-otiating- Committee 

contact plaintiff's representative immediately to be-
gin negotiations March 24, 1952. Neitber the Chairman 
of the Steelworkers' Negotiating Committee, nor any other 
person acting on tho Steelworkers' behalf, contacted nny 
representative of the plaintiff, and no collective bargaining 
negotiations were pending between the plaintiff and the 
SteelworkerR at the time of the iRsuance of Executive Or-
der 10340 on AprilS, 1952. 

12. On April 4, 1952, G. 1\fowery, President, 
Local #32Hi, posted at the Plymouth Meeting plant of the 
plaintiff a notice, the text of whiel1 follows. "Contract 
negotiations between E .• J. Lavino and Company and Local 
Union #3216 will commence Tuesday or of next 
week. In the event a strike takes place in the Basic Steel 
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Industry on April 8th, employees of E. J. Lavino and Com-
pany will not be involved.'' 

13. Three days later (on April 7, 1952) plaintiff received 
from Philip Murray, President of the Steelworkers, three 
identical letters, dated April 4, 1952, stating that a strike 
had been called at plaintiff's plants at Plymouth Meet-
ing, Sheridan and Lynchburg, effective 12 :01 A. M. April 9, 
1952. 
[fol. 1043] 14. As hereinbefore set forth neither the Chair-
man of the Steelworkers' Negotiating Committee, nor any-
one acting on behalf of the Steelworkers, had ever contacted 
plaintiff with respect to the negotiations proposed by Philip 
Murray on March 21, 1952. Plaintiff has never refused to 
participate in such collective bargaining negotiations with 
the Steelworkers. 

15. No agreement which may be reached between steel 
cornpanies and the Steelworkers on the terms of a new col-
lective bargaining agreement can be determinative of many 
important terms of collective bargaining agreements be-
tween tho plaintiff and tho Steelworkers. 

16. The plant at Plymouth Meeting, Pennsylvania, which 
produces basic refractories, of necessity, has labor classifica-
tions and otber methods of doing business which follow 
tho practice of the refractories industry. These classifica-
tions and methods differ to such an extent from those pre-
vailing in the steel producing industry that few of the wnge 
rates and job classifications of steel producers apply to the 
plaintiff's refractories plant at Plymouth 1\T eeting. 

17. The plants at Sheridan, Pennsylvania and Lynch-
lmrg, Virginia, which make ferro manganese, have classifica-
tions similar to some of the cbssif1cations used by steel 
producers, but this is true only of blast furnace operations. 
In so far as concerns the production of ferro manganese, 
these plants are in no way cornparable as to lwurly rates 
:md job classificatiom; with those which prevail in the 
plants which produce or fabricate steel. 

18. Tho methods of doing business in each of the plain-
tiff's three plants at Sheridan, Plymouth Meeting and 
I f'ol. 1044] Lynchburg necessarily conform closely to condi-
tions which prevail in plants of competitors who do not have 
collective bargaining agreements with the Steelworkers. 
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19. \Vhilc the Government has contended that price relief 
is not immecliately involved in the controversy between the 
steel companies and the Steelworkers, no fair and equitable 
agreement can be arrived at between tbe cornpanies, whose 
plants have been seized by the defendant, and the Steel-
workers without the Government affording relief to the com-
panies with respect to prices. With respect to the plain-
tiff, an additional ground for price relief arises out of the 
fact that one of the critical clements in the production of 
ferro manganese is manganese ore which is imported from 
foreign countries, wlJich is not subject to price controls im-
posed by tho laws of the United States. Likewise, one of 
the critical elements in the production of basic refractories 
is chrome ore, which is also imported frmn foreign coun-
tries and which is not subject to price controls imposed by 
the la>vs of the United States. Consequently, in the event 
that tho present controversy between tho steel companies 
and the Steelworkers should be settled by a plan which in-
volves price relief, such relief would not be applicable to 
plaintiff, which would need special price relief adapted to 
tbc conditions of its own business. 

20. I am advised by counsel for the plaintiff that recom-
mendations which were made by the 'Wage Stabilization 
Board on March 20, 1952, are not of any legal effect and 
cannot in any way be construed as binding upon the plain-
tiff. Said recommendations include a wage increase of 
1 cents effective for most of the steel companies .J anu-
ary 1, UJ52; 2% cents additional effective .J nne :30, 1952; 
2% ecnts more on .January 1, 195:3; various so-called 
''fringe'' benefits and a union-shop provision. The de-
fendant threatens to put such recommendations into effect, 
in whole or in part, and continue them in effect, in whole 
or in part, and thereby grant to the Steelworkers increases 
in wage rates and other benefits which the plaintiff and 
[fol. 1045] the Steelworkers have not agreed to as a result of 
collective bargaining negotiations. Tl1e plaintiff is thereby 
threatened irreparable injury. 

21. If said recommendations shall be put into or con-
tinued in effect, irreparable injury will result and continue 
to result even after the plaintiff's properties have been 
returned to it. This is clear, because as a practical matter 
it would be impossible for the plaintiff, upon the return of 
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its properties to it, to recede from any increased wage rates 
and other ''fringe'' benefits and to cancel any union-shop 
provisions which may he put into effect by the acceptance 
of said recommendations, and which may be applicable to 
the plaintiff. The plaintiff will be saddled with wage rates 
and employment conditions from which it will be unable to 
retreat and which it cannot afford to g-rant. Plaintiff will 
have imposed upon it the union-shop which is not tradi-
tional in the refractories industry or in the 
industry, which is highly controversial, whic1\ many em-
ployees resent as a violation of their personal liberty, and 
which should be established, if at all, only as the result of 
collective bargaining negotiations between employer and 
employees acting through their bargaining representative. 
l\foreover, a union-shop is prohibited by a statute of the 
State of Virginia, where plaintiff's Lynchburg plant is 
located. (Sections 40-68 through 40-74 of the Code of Vir-
ginia of 1950). The irreparable injury referred to in this 
paragraph of tho Affidavit will be directly attributed to the 
action of tho defendant against which the plaintiff will not 
have any adequate legal recourse. 

22. As heretofore stated, many of the job classifications 
in plaintiff's plants do not exist in the plants of the steel 
companies involved in the labor controversy, \vhicb is the 
subject of recommendations made by tho \Vago Stabiliza-
[fol. 1046] tion Board on Marcb 20, 1952. Plaintiff fears 
that wage increases and ''fringe'' benefits may be put into 
effect by the defendant without affording plaintiff an oppor-
tunity to be hoard tboreon and without collective bargaining 
negotiations between tbe plaintiff and the Steelworkers. 

23. The seizure of tho properties of the plaintiff will 
canso the plaintiff irreparable injury in many respects, of 
which tho following arc examples: 

(a) The basic. refractories and ferro manganese indus-
tries arc highly eompetitivo and the plaintiff has many 
trade seercts and methods of doing business whieh are con-
fidential and which the plaintiff would not under any cir-
eumstanees be willing to have revealed to its competitors. 
The agents of the defendant in eontrol of the properties of 
tho plaintiff will bave aecess to such secrets and methods 
and tbere is grave danger that they may be revealed to the 
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competitors of the plaintiff and to others who do not have 
any right to information regarding them. 

(b) The plaintiff over the years has built up substantial 
relationships with its customers and during the current 
national defense effort has done its best to maintain such 
relationships in a way consistent with the requirements 
of the national defense effort. During any period of seizure 
by the defendant, tbe business of the plaintiff will be subject 
to the control of defendant and his agents who do not have 
any particular reason for protecting such relationships 
and there is grave danger that such relationships will be 
impaired to tbe irreparable detriment of the plaintiff. 

(c) The operation of the business of the plaintiff is bigbly 
technical and requires the constant attendance of persons 
who are thoroughly experienced therein. During any 
[fol.1047] period of defendant's control, the operation of 
the business will be subject to the orders of defendant and 
his agents, many of whom, doubtless will not bave any ex-
perience whatsoever in the operation of basic refractories 
and ferro manganese plants and related facilities. There 
is grave danger that the seized plants and other facilities 
of the plaintiff will be irreparably harmed by the orders of 
defendant and his agents. 

(d) The defendant has stated publicly that he would pro-
ceed promptly to consider making wage increases to the 
employees of the plants seized by him. Such threatened 
unilateral wage increases would supersede the plaintiff's 
control over its labor relations and result in irreparable in-
jury to it. 

Andrew Leith. 

Subscribed and sworn to before me this 18 day of 
April, 1952. Edwin S. Freiling, Notary Public. 
My Commission Expires March 5, 1953. (Seal.) 

Copy served April 18, 1952. Charles M. Irelan, U. S. 
Atty. J. L. 
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[fol. 1048] [File endorsement omitted] 

IN THE UNITED STATES DISTRICT CouRT 

AFFIDAVIT oF CHARLES SAwYEnc-:B-,iled April 24, 1952 

CITY OF wASHINGTON, 
District of Columbia, ss: 

I, Charles Sawyer, first being duly sworn, do hereby de-
pose and say: 

1. I am Secretary of Commerce and was Secretary of 
Commerce on April 8, 1952, the date of issuance of Execu-
tive Order 10340 (17 R. 3139). 

2. That a controversy between the United Steel Workers 
of America, CIO, and E. J. Lavino & Company was referred 
to the vVage Stabilization Board by the President on De-
cember 29, 1951, under the terms of his original referral of 
December 22, 1951. 

3. That E. J. Lavino & Company was included among the 
companies listed by Order 10340 which author-
ized taking possession thereof by me. 

4. That on April 8, 1952, I issued Order No.1 (17 F. R. 
3242; 17 F. R. 3360) under said Executive Order taking 
possession of certain properties of E. J. Lavino & Company 
for tbe reason that I deemed such taking necessary. 
[fols. 1049-1123] 5. That on April 12, 1952, I excluded 
from the operation of the aforesaid Order No. 1, ''All 
plants, facilities, and properties other than the Plyrnoutl1 
l\Jecting Plant, and Sheridan Plant in Pennsylvania, ami 
the Lynchburg Plant at Lynchburg, Virginia, of the E . • T. 
Lavino & Co.'' 

6. After consideration of statements received from :BJ •• J. 
Lavino & Company and from United Steel Workers of 
America, CIO, I bave formed the judgment that at the Ply-
mouth 1\Ieeting, Sheridan and Lynchburg plants strikeR 
will take place in the event possession is returned to E. J. 
Lavino & Company. As the purpose of Executiv<> Order 
10340 is to protect the interests of national defense by pro-
viding uninterrupted flow of steel and steel products, I hav<', 
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therefore, refused to return possession of said plants to 
E. J. Lavino & Company at the present time. 

Charles Sawyer. 

Subscribed and sworn to before me this 23rd day of 
April, 1952. Thomas R. Stewart, Notary Public. 
(Seal.) 

[fol. 1050] Defendants Opposition to Plaintiffs' Motion 
for Preliminary Injunction (omitted in printing). 

[fol. 1124] [File endorsement omitted] 

IN THE UNITED STATES DISTRICT CounT 

[Title omitted l 
AFFIDAVIT oF GEoHGE B. GoLn-:B-,iled April 25, 1952 

CoMMONWEALTH oF PENNSYLVANIA, 
County of Philadelphia, ss: 

George B. Gold, being duly sworn, deposes and says: 

1. I am a Vice President of E. J. Lavino and Company, 
the plaintiff in this action, and .nm familiar with the facts 
involved in this action. For many years I have had charge 
of the collective bargaining negotiations on behalf of the 
plaintiff with labor organizations representing hourly 
workers in plaintiff's plants. 

2. I have road the affidavit of Andrew Leith, a Vice Pres-
ident of tho r1laintiff, verified tho 18th day of April, 1952, 
and desire to supplement the facts set forth in his affidavit 
with respect to the differences between the conditions in 
the industries involved in the plaintiff's plants, of which 
the defendant has purported possession, and in tbo plants 
of steel producers seized by the defendant. 

3. As set forth in said affidavit of Andrew Leith, tho 
plaintiff is not engaged in the production or fabrication of 
steel (Par. 16). The products of all of the plaintiff's plants 
[fol. 1125] are standard products and are not made to meet 
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the specifications of certain customers. A large part of 
the products of said plants is sold to customers who are not 
steel producers (Par. 3). For example, in the case of basic 
refractories, the product is sold, not only to steel produc-
ers, but to producers of power, cement, paper, nickel and 
copper. 

4. Hereto attached, marked Exhibit A and made a part 
hereof, is a tabulation showing with respect to each of the 
plaintiff's plants at Plymouth Meeting, Pennsylvania, 
Sheridan, Pennsylvania and Lynchburg' Virginia: (a) 
job titles; (b) the wage rate for each job; and (c) the num-
ber of employees in each job. 

5. To the best of deponent'i:l knowledge the content of 
the jobs shown in Exhibit A is not the same as the content 
of jobs in the steel industry, except as to a limited number 
of jobs in the blast furnace operations of the plaintiff con-
ducted at plaintiff's plants at Sheridan, Pennsylvania, and 
Lynchburg, Virginia, and as to the latter jobs, there are 
variations in job content. 

6. Plaintiff's principal competitors in the production of 
hasic refractories are General Hefractories Company and 
Harbison vValker Refractories Company, and the hourly 
workers of said competitors' plants are not represented 
by the United Steelworkers of America. 

7. Plaintiff's principal competitors in the production of 
ferro manganese, aside from two steel producers, are not 
engaged in tho production or fabrication of steel and their 
hourly workers are not represented by the United Steel-
workers of America. 

8. No agreement which may be reached between the steel 
producers and the Steelworkers on the terms of a new 
collective bargaining agreement can be determinative of 
[fol. 1126] the terms of a new collective bargaining agree-
ment between the plaintiff and the Steehvorken;. In order 
to preserve tho right of the plaintiff's and the Steelwork-
ers to engage in collective bargaining·, as provided in the 
National Labor Helations Act and in the Labor 1VIanage-
ment Helations Act of 1947, representatives of the plain-
tiff and the Steelworkers will necessarily have to consider 
proposals which will be advanced by the plaintiff and by the 
Steelworkers. The representatives of the plaintiff have 
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always been willing to engage in collective bargaining with 
the Steelworkers, and are now prepared to do so. 

9. If the defendant directs the plaintiff to make any in-
creases in wage rates in any of plaintiff's plants, the plain-
tiff will be put at a great disadvantage with respect to its 
competitors who do not have collective bargaining agree-
ments with the Ste0lworkers a11d whose contracts with 
their Jabor organizations }mve not expired. 

10. In Paragraph 19 of said affidavit of Andrew Leith 
reference is made to the necessity for price relief to com-
pensate for any wage increases which may be put into ef-
fect in the plants of steel producers. vVhether wage in" 
cren ses in the plnnit-J of the steel producers become effec-
tive by direction of the defendant or by a settlement agree" 
ment between the steel producers and the Steelworkers, in-
volving an increase in the ceiling price of steel products,-
Huch relief would be inapvlicable to the plaintiff either 
with respect to basic refractories or ferro manganese. Tbe 
inapplicability of any price relief granted to the steel pro-
ducers arises out of the facts tllat (a) the products of that 
industry are dissimilar from the productH of the plaintiff, 
(b) the increased costs of ingredients imported from for-
eign countries, not subject to price control, arc a large 
[fol. 1127] factor in the prices of plaintiff's products, and 
(c) there is a >vide difference in wage classifications of the 
steel producers and of the plaintiff. 

George B. Gold. 

Subscribed and sworn to before me this 23rd day of 
April, Hl52 . .John T. Carroll, Notary Public. My 
Commission IGxpires ?\Iarch 7, 1953. Notary Pub-
lic for the Commonwealth of Pennsylvania, re" 
siding in the City of Philadelphia. (N. S.) 

Copy served by me at Mr. Taylor's office on April23, 1952. 
J. C. Peacock, Attorney for Plaintiffs. 
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[fol. 1128] 
ExHIBIT A To AFFIDA vrT 

Sheridan, Pa. Plant-Payroll Ending 4/13/52 
(Rates Effective: December 1, 1950) 

No. of Men 
Job. No. Job Title on Job 

1 Locomotive Engineer ........... . 2 
2 Locomotive Fireman ........... . 1 
:1 Brakeman .......... . 2 
4 Trcstleman . . . . . . . . . . . .......... . 2 
5 Crane Operator (Yard) . . ....... . :3 
6 Crane Fireman . . . ................. . ;) 
7 Laborer ............................. . :-19 
8 Skipman ............................ . 4 
9 Sealeman ............................ . 4 

10 Keeper .............................. . 4 
11 First Helper ........................ . 4 
12 Second Helper. . . . . ....................... . 4 
13 Third Helper .............................. . 4 
14 Stove Tender .............................. . .5 
15 Pumpman ................................ . 4 
16 Blowing Engineer .......................... . 5 
17 Cinder Snapper ............................ . 4 
18 Cinder Engineer ...................... . ;) 
19 Iron Carrier ......................... . 10 
20 Cast House Laborer (Mud Man) ... . 2 
21 Boiler Fireman ..................... . 4 

[fol. 1129] 
22 Water Tender .................... .. "1 
2:1 Cast House Crane Operator. 1 
24 Stock House Laborer (Coke Cleaner) ..... . 4 
25 Carpenter ............................. . 1 
26 Helper ...... . 
27 ·welder Leader ............. . 1 
28 Traxcavator Operator. 1 
29 Blacksmith ................................ . 1 
30 Blacksmith Helper ......................... . 1 
:n Store House Man ........................... . 1 
32 Time Clerk . ............................... . 1 
::n Pipefitter .................................. . 
:l-1 '\Vater Softening Plant Operator. . ......... . 

1 
1 

Marohanic "A" (Eicetrical). . ............... . l 
:36 Mechanic "B" (Boiler Cleaner & \Vasher). 1 
:n Gas Man Leader ........................... . 1 
38 Track Gang Leader ......................... . I 
:39 Mechanic Helper ........................... . 
40 General Maintenance Man (Safety and Main-

2 

tenance). . . . . . . . . . . . . . . . . . . ........ . 1 
41 \V a tchman ............... .. "1 
42 Laboratory Helper ......... . 1 

lfol. 1130] 
'1:3 Boilermaker ....... . 1 
44 Janitor... . . . . . . . . . . . ....... . 1 
45 Truck Driver ........................ . 2 
4 7 Chauffeur . . . . . . . . . . ............... . 2 
49 General Repairman "B" .................. . 
50 Mechanic "B" (Diesel Shovel Operator). 

1 
1 

.51 Machinist "A" (Machinist Leader) ........... . 1 
52 Tube Blower ............................... . 2 
53 Painter ................................... . 1 
55 Gas Men .................................. . :3 

Laboratory Ass't. (Part Time) ............... . 1 

203 

Rate 
$1.54 

1 .35 
1.41 
1. :)5 
1 .54 
1. ;)fj 
1.27 
1.37 
1.:n 
1.48 
1.41 
1. 36 
1.34 
1.44 
1. 3:-l 
1. ·19 
1. 37 
1.49 
1.:35 
1. :31 
1.:35 

.44 

.41 

.27 
1 335 
1.36 
1. 64 
1.35 
1.48 
1.:36 
1. 30 
1. 33 
1.48 
1. 3.5 
1.48 
1.:'36 
1.:34 
1. :n 
1. 3.5 

1 .4:3 
1.:30 
1.34 

1.52 
1. 27 
1.35 
1.33 
1. 41 
1.48 
1.64 
I.ao 
t.ao 
1. 30 
1.44 
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[fol. 1131] 
Lynchburg, Va. Plant-Payroll Ending 4/13/52 

(Rates Effective: December 1, 1950) 

No. of Men 
Job. No. Job Title on Job 

1 Locomotive Engineer ....................... . 1 
2 Loeomotive Fireman ........................ . 2 
:3 Brakeman ................................. . 1 
4 Trestleman ................................ . I 
5 Crane Operator .......................... . 3 
6 Crane Fireman ........................... . 4 
7 Laborer .................... . 19 
8 Skipman ............................... . 4 
9 Larry Car Operator ....................... . 4 

10 Keeper .................................... . 5 
11 First Helper ............................... . <! 
12 Second Helper ............................. . 4 

Cast House Laborer ....................... . 1 
14 Stove Tender .............................. . 4 
15 Pumpman ................................. . 4 
16 Blowing Engineer .......................... . 4 
17 Cinder Snapper ............................ . <1 
18 Potman ................................... . 4 
19 Cinder Engineer ............................ . 5 
20 Iron Carrier. . . . . . . . . . . . . . . ........... . 12 
21 Mud Man .............. . 1 

[fol. 1132] 
22 Boiler Fireman .......... . ·:f. 
23 Boiler Fircmun Helper .......... . 4 
24 Boiler Cleaner ...................... . 1 
25 Boiler Cleuner Helper ............ . 1 
26 \Vater Tender. . ......... . 4 
27 Craneman (Cast House) ..................... . 1 
28 Carpenter ...................... . 2 
29 Carpenter Helper ................. . 
30 Gas Man .............................. . 

() 
1 

31 Repairman Helper B .................... . 2 
:12 Watchman . . . ............................. . 4 
:B Laboratory Helper. . . . . ............... . 
:34 Janitor . . . . . . . . . . . . . . . ................... . 

1 
1 

35 Truck Driver. . . . ................... . I 
:16 M:1chinist. B ............................... . 1 
37 Hepairma.n A. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
38 Shovel Operator ....................... . 
39 Boiler Maker .......................... . 

2 
1 
1 

40 Sample Boy ........................... . l 
41 Blacksmith ............................ . 1 
42 Blacksmith Helpc>r. . ................. . 

Repairman Helper A ....................... . 
1 
l 

44 Pipefitter. . . ........................... . 1 
[fol. 1133J 

45 Moulder (Part Time) ....................... . 1 
46 Bulldozer Opemtor .................... . I 
47 Oiler... . . . . . . . . . . . . . . . ........... . 4 
48 Bricklayer (Part Time). . ............... . 
49 Painter........... . ............ . 

l 
1 

Gas Man Helper ........................... . 1 

Rate 
$1.46 

1.28 
1.35 
1.28 
1.46 
1. 28 
1.175 
1.3.5 

. ::J.) 
1.42 
1.:35 
1.29 
1.25 
1.:17 
1.28 
1.4:) 
1.25 
1. 30 

1. 29 
l. 23 

1.28 
1.225 
1.29 
1.225 
1. 37 
1.46 
1.385 
1.275 
l. 29 
1.24 
1.22 
1.42 
1.175 
1.28 
1 .46 
1.46 
1.42 
1.45 
l. 25 
1.42 
1.29 
1. 35 
1.42 

l.24 
1.:-!5 
1.:16 
1.56 
1.22 
1.225 

LoneDissent.org



205 

[I til 11341 

Plymouth Meeting, Pa. Plant-Payroll Ending 4/13/52 

(ltates Effective: December 1, 1950) 
Rate 

No. of Men--------
Job. No. Department Job Titk on Job Min. Max. 

Ore Mill Incentive Men 57 $1.28 $1.67 
87 " \V arehouse Clurk 1 1.:37 
61 Maintenance 2nd Class 1 1.46 
61 Maintenance :3rd Class 1 1. 4:3 

Sub-Foreman 1 1. 60 
122 Technical Chem. Lab. Helper 1st Cl. ;) 1.49 
122 A " Chem. Lab. Helper 2nd Cl. 1 1.37 
118 Physical Lab. Sub-Foreman 1 1. 63 
120 Physical Lab. Assistant 8 1.40 
121 Physical Lab. Helper 5 1.34 
1l:l Physical Lab. Sampler 2 1.43 
114 Scrmen Test Oper. :3 1. 43 
117 Welder 1 1. 56 
11\l Furnace Oper. 1st Cl. 2 1. 56 
119 A Furnace Oper. 2nd Cl. 1 1.40 
124 Photographer 1st Cl. 1 1.40 
126 Instrument Man 1 1. 63 

Instrument Man 2nd Cl. 1 1.49 
Janitress (Part Time) 1 1.0:3 
Petrographic Lab. Tech. 1 1.43 

114A Ore Mill Tech. Samplers 8 1.:34 

101 
ffol. 11351 
8\l Machine Shop Mach. 1st Cl. () 1. 86 
90 " Mach. 2nd Cl. 2 1.56 
91 Mach. Helper 1 1. ;)4 
92 Layer Out 2 1. 75 
9:3 vYelder 2 1. 63 
94 Blacksmith 1 1. 67 

Asst't. Foreman 1 1.8() 
127 Storeroom Stores Ledger Clerk 1 1.4() 
128 Storeroom Clerk 4 1. 46 
1:n " Station Wagon Opr. 1 1.:17 
1:30 Office .Janitor 1 1.28 

Weight Master 1 1. 52 
98 Construction vVelder 2 1. ()7 
95 " Millwright lsi Cl. " ,) 1 .8:3 
96 Milhvright 2nd Cl. 5 1.49 
99 Bricklayer 1 1. 60 

100 Carpenter 1st Cl. 2 1. 71 
97 Mechanics Hlpr. 7 1.:n 

10·1 Laborer 8 1. 28 
96 A Painter 1st Cl. 1 1.52 r fol. 1136] 
1o:3 Truck Driver 1 1. :n 
10:3 A Truck Driver (Shipping) 1 1 .4() 
105 Electric:tl Elcetrician 1st Cl. 8 1. 8() 
lOG " Electrician 2nd Cl. 2 1.52 
107 Electrician 3rd Cl. 2 1.4(j 
108 Electrician Helper :5 1.34 
109 Elect. Truck Repairman 3 1. 6:3 

Departmental Total 72 
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Plymouth Meeting, Pn. Plant-Payroll Ending 4/1:l/52 

(Rates Effeetive: December 1, 1950) 
Rate 

No. of Men ------
Job. No. Department Job Title on Job Min. J\Iax. 

Brick Plant 
10 Grinding Unit Unit Oper. 1 & 2 4 1. G7 
9 " R R. Mill Oper. 3 1.40 
8 Screen Oper. 8 1.31 
6 Crusher Oper. 2 1. 31 
7 Yard Man 2 1.28 
5 Shovel Oper. 2 1.37 

12 Unit Runner {; 3 0 1.46 
11 Dryer Oper. 4 1.28 
:30 Brick Plant 

General Mnint. Gen. 1st Cl. 4 1.86 
[fol. 1137] 
31 General Maint. Gen. 2nd Cl. 1. 56 
32 Maint. Gen. 3rd Cl. 3 1.43 
:35 Track Man 6 1. 34 

Press Room Press Maint. 1st Cl. 3 1. 6:3 
25 " Press Maint. Hlpr. 4 1.34 
13 Larry Oper. 2 1.52 
15 Press Room Pan Helper 1 1.28 
16 Hopper Tender 5 1.28 
20 Press Helper :l 1.31 
20 A Car Handler 5 1.:31 
19 Off Bearer 2nd Cl. 6 1. 37 
17 Sub-Foreman or Inspector 7 1. 71 
27 Clean-up Man 6 1.:37 
21 Vibrator Press Oper. .') 1. 37 
22 Vibrator Press Helper 2 1.28 
:33 A Greaser ., 

,) Ull 
29 Temper Tester 1 1.28 
28 Laborer 21 1.28 
27 A Itelief Man 

[fol. 1138-1142] 
45 Tun!l(:l Kilns Maintenance 1st Cl. 2 1.86 
46 " " Maintenance 2nd Cl. 2 1.56 
47 Maintenance 3rd Cl. 1 1. 4:3 
48 Maintenance Helper 3 1.:34 
41 Fireman 1st Cl. 4 1. 90 
42 Fireman 2nd Cl. 8 1. 63 
43 Fireman :lrd Cl. 
44 Fireman Helper :l 1.34 
5:l Car Repair 1st Cl. 4 1. 37 
54 Car Itepair 2nd Cl. 1 1. 31 
49 Bricklayer 1st Cl. 1 1. 63 
50 Bricklayer 2nd Cl. 2 1.49 
51 " Bricklayer 3rd Cl. 
52 " Bricklayer Helper 6 1. 34 
55 Brick Cutter 4 1.:31 
36 Clerk 4 1. 37 
37 Sub-Foreman 1 1. 63 
55 A .Janitor 4 1. 28 

Head Janitor 2 l.:H 
Incentive 70 2.32 2.64 

Grand Total 410 
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[fol. 419] Civil No. 1550-52 

No. 11,410 

TnE YouNGSTOWN SHI<JET AND TumJ CoMPANY, a Body Cor-
porate, Youngstown, Ohio; THE YouNGSTOWN METAL 
Pr.oDucTs CoMPANY, A Body Corporate, Youngstown, Ohio 

v. 

CHARLES SAWYER, The -westchester, 4000 Cathedral .Avenue, 
N. vV., \V ashington, D. C. 

[fol. 419] Complaint for injunction and for a declaratory 
judgment (Omitted in printing). 

f fol. 425a] Jjjxhibit A. ]Jxecutive Order (Omitted in print-
ing). 

[fol. 426] Summons and service (Omitted in printing). 

[fol. 427] Affidavit of \Valter E. vVatson (Omitted m 
printing). 

[ fol. 4:31] THE u STATES DISTiliCT CounT 

[Title Omitted] 

:\[oTION FOR TEMronARY REsTRAINING OnDER-Filed .April 9, 
1952 

Come now the plaintiifs, by their attorneys 
and move the Court, upon the basis of tho verified com-
plaint and affidavit of vYalter E. vVatson filed herein, for 
a t(•mporary restraining order without notice to tho de-
fendant, because it clearly a}Jpears from specific facts shovvu 
hy said complaint and affidavit that immediate and irre-
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parable lllJUry, loss and damage will result to plaintiffs 
from tho unlawful acts of the defendant before notice 
can be served and a hearing had thereon. 

The acts complained of, against which a restraining or-
der is desired, are set forth in the verified complaint. 

,John C. Gall, John .J. \Vilson, J. E. Bennett, Attor-
neys for Plaintiffs 

[fol. 432] Motion for preliminary injunction (Omitted in 
printing). 

[fol. 433] Memorandum in support of motion (Omitted in 
printing). 

[fol. 434] Statement by Secretary of Commerce, Charles 
Sawyer following the President's Directive (Omitted in 
printing). 

[fol. 434a] Telegram from Charles Sawyer (Omitted m 
printing). 

[fol. 435] Telegram dated AprilS, 1952 Charles Sawyer to 
Philip Murray (Omitted in printing). 

[fol. 435a] Order No.1 (Omitted in printing). 

[fol. 436] Notice of taking of possession by United States 
of America (Omitted in printing). 
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[fol. 437] IN THE UNITED STATES DISTRICT CouRT 

[Title Omitted] 

ORDER-Filed AprillO, 1952 
This cause came on to be heard on April 9, 1952, and the 

Court after hearing the arguments of counsel for the par-
ties and being of the opinion that plaintiffs' application 
for a temporary restraining order should be denied, it is 
hereby 

Ordered that plaintiffs' application for a temporary re-
straining order be, and the same hereby is, denied. 

Alexander Holtzoff, United States District .Judge. 

Dated this, the lOth day of April, 1952. 
(N) 

[fol. 438] Opposition to motion for a preliminary injunc-
tion, attachments and affidavits in support (omitted in print-
ing). 

[fol. 263] [File endorsement omitted] 

IN THE UNITED STATES DrsTRICT CouRT 

Civil Action No. 1624-52 

UNITED STATES STEEL CoMPANY, 525 William Penn Place, 
Pittsburgh, Pennsylvania, Plaintiff, 

v. 
CHARLES SAWYER, Department of Commerce, Washington, 

D. C., Defendant 

[fol. 263] Complaint for declaratory judgment and m-
junctive relief (Omitted in printing). 

[fol. 274a] Exhibit A. Telegram from Charles Sawyer 
(Copy) (Omitted in printing). 

14-744-745 
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[fol. 274b] B. Order No. l (Copy) (Omitted m 
printing). 

[fol. 274e] 11Jxhibit C. :BJxeeutive Order (Copy) (Omitted 
in printino·) ,..., . 

[fol. 273] Motion for preliminary injunction (Omitted m 
IJrintino·) b • 

[fol. 277] Points and authorities m support of motion 
(Omitted in printing). 

[fol. 279] Anwndment No. 1 to complaint (Omitted m 
printing). 

[fol. 281] [File endorsement omitted] 

NoTICE OF APPEARANCE-Filed April 24, 1952 

The defendant, appearing specially through his under-
t->igned attorneys, respectfully represents to this Court as 
follows: 

1. 'rhe a hove-entitled case is one of 10 suits involving 17 
plaintiffs which have been instituted in this Court against 
this defendant challenging the Government possession of 
steel company plants and faeilities pursuant to Executive 
Order 10340, 17 F.R. 3139. 

2. Motions for preliminary injunctions have been filed by 
the plaintiffs in each ease. 

3. In order to expedite the hearings of these motions and 
to avoid multiple hearings, the defendant, waiving his rights 
under Rule 9 of this Court's Rules of Procedure, has con-
sented to a eonsolidated hearing on April24, 1952 of all said 
motions. He has aeeordingly filed in this Court, or will file 
prior to the date of hearing, in eaeh case a memorandum of 
points and authorities in opposition to the motions for pre-
liminary injunctions despite the fact that the five day period 
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for by this Court's rules has not elapsed in every 
ease. 

4. The instant plaintiff has instituted 2 suits against this 
<1efendan t and filed a motion for preliminary injunction in 
<'ach of these suits. In the above-entitled case, plaintiff has 
sprvPd the defendant with a 20-day summons; in Civil No. 
1G25-32, the plaintiff lws served the defendant with a 60-day 
SUllllllOllS. 

3. The defendant believes that tho service upon him of a 
summons in the instant case is invalid under Rule 

[fols. 282-403] 12(a) of the Federal Rules of Civil Proce-
llure. The defendant to make it clear that he, by 
appearing to oppose the motions for preliminary injunctions 
at a consolidated hearing, is not thereby waiving his right 
to file a motion to quash the return of service in the instant 
suit. 

Wherefore the defendant respectfully states that the filing 
of his memorandum of points and authorities in opposition 
to the instant motion for preliminary injunction does not 
constitute a general appearance, and that the defendant will, 
in due course, promptly move to quash the return of service 
in the instant case. 

Holmes Baldridge, Assistant Attorney General. Mar-
vin C. Taylor, Samuel D. Slade, Benjamin J1'onnan, 
Herman Marcuse, Attorneys, Department of Jus-
tice. 

[fol. 283] Opposition to motion for a preliminary injunc-
tion, attachments, and affidavits in support (Copies) (Omit-
ted in printing). 

[fol. 369] Affidavit of .Tohn A. Stephens (Omitted in print-
ing). 

[fol. 386] Affidavit of \:Vilbur L. Lohrentz (Omitted In 
printing). 

[fol. 395] Affidavit of Lewis M. Parsons (Omitted 111 
printing). 
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[fols. 404-415] [File endorsement omitted] 

IN THE UNIT ED STATES DisTRICT CouRT 

MoTION TO DISMISS oR, IN Lmu THEREOF, TO QuASH THI<c 

RE,TURN oF SERVICE OF SuMMONs-Filed April 29, 1952 

The defendant, appearing specially through his 
signed attorneys, moves the Court to dismiss the acti<m, 
or in lieu thereof to quash the return of service of 
on the ground that the defendant is entitled under Hnlc 
12(a) of the Federal Rules of Civil Procedure to a period 
of sixty days after the service upon him of the complaint 
in which to answer or otherwise plead. 

Holmes Baldridge, Assistant Attorney GeneraL 
Marvin C. Taylor, Samuel D. Slade, Benjamin 
Forman, Herman Marcuse, Attorneys, Department 
of ,Justice. 

[fol. 411] Motion to withdraw verbal amendment and to 
proceed on the basis of motion for preliminary injunction-
granted (Omitted in printi11g). 

[fol. 712] Civil No. 1539-52 

No. 11,408 

REPUBLIC STEEL CoRPORATION, A New Jersey Corporation 
with Principal Offices in Republic Building, Cleveland, 
Ohio 

v. 

CHARLES SAWYER, Weschester Apartments, \V"ashington, 
D. C. 

[fol. 712] Complaint for injunction and for a declaratory 
judgment and other relief (Omitted in printing). 

[fol. 719] Affidavit of John M. Schlendorf (Omitted m 
printing). 
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[fol. 723] Summons and service (Omitted in printing). 

[fol. 725] Motion for preliminary injunction (Omitted in 
printing·). 

[foL 727] Memorandum of points and authorities (Omitted 
in printing) . 

[fol. 728] IN THE UNITED STATES DISTRICT CounT 

[File endorsement omitted] 

MoTION FOH TEMPOnAnY RESTHAINING ORDER-Filed April 9, 
1952 

Comes now the plaintiff, Republic Steel Corporation, by 
its attorneys below named, and moves the Court, upon the 
basis of the affidavit of .John M. Schlendorf, filed herein, 
for a temporary restraining order without notice to the 
defendant, because it clearly appears from specific facts 
shown by said affidavit that immediate and irreparable in-
jury, ]o:,;s and damage wiH result to plaintiff from the un-
lawful acts of the defendant before notice can be served 
and a bearing had thereon, restraining said defendant 

(a) ]'rom taking any steps or continuing to take any 
steps whatsoever to effectuate and carry out the provisions 
of the Executive Order issued April 8, 1952, by the Presi-
dent of tho United States insofar as said Executive Order 
is intended to apply to the plaintiff herein, its officers, 
agents, and the control and management of its properties. 

(b) From molesting or interfering with plaintiff or doing 
auy act or thing which would prevent or tend to prevent 
[fol. 729] the plaintiff, its officers, agents and employees 
from operating the plaintiff's said properties for its O\Vll 
account. 

(c) From in any respect changing the wages or other 
terms or conditions of employment in effect at the proper-
ties of the plaintiff at the time of issuance of said Execu-
tive Order. 
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(d) From interfering in any other way with the plain-
tiff's rights of ownership and control of its business and 
properties. 

Hogan & Hartson, by Edmund L. .Jones, Howard 
Boyd; Gall, Lane and Howe, By John 0. Gall; 
Jones, Day, Gockley and Reavis, By Luther Day. 

Thomas F. Patton, General Counsel of Republic 
Steel Corporation. 

Proof of service (Omitted in printing). 

[fol. 730] Order denying (Omitted in printing). 

[fol. 731] Affidavit of Eugene Magee (Omitted m print-
ing). 

[fol. 735] IN THE UNITED STATES DisTRICT CouRT FOR THE 
DISTRICT oF CoLUMBIA 

NoTICE OF SPECIAL APPEARANCE-Filed April 24, 1952 
The defendant, appearing specially through his under-

signed attorneys, respectfully represents to this Court as 
follows: 

1. The above-entitled case is one of 10 suits involving 17 
plaintiffs which have been instituted in this Court against 
this defendant challenging the Government possession of 
steel company plants and facilities pursuant to 
Order 10340, 17 F. R. 3139. 

2. Motions for preliminary injunctions have been filed 
by the plaintiffs in each case. 

3. In order to expedite the hearings of these motions and 
to avoid multiple hearings, the defendant, waiving his 
rights under Rule 9 of tl1is Court's Rules of Procedure, has 
consented to a consolidated hearing on April 24, 1952 of 
all said motions. He hm; accordingly filed in this Court, 
or will file prior to the date of hearing, in each case a 
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menwrandum of points and authorities in opposition to 
the motions for preliminary injunctions despite the fact 
that the five day period provided for by this Court's rules 
has not elapsed in every case. 

4. The instant plaintiff has instituted 2 suits against this 
defendant and filed a motion for preliminary injunction in 
each of these suits. In the above-entitled case, plaintiff 
has served the defendant with a 20-day summons; in Civil 
No. 1647-52, the plaintiff has served the defendant with a 
GO-day summons. 

5. The defendant believes that the service him of 
a 20-day summons in the instant case is invalid under Rule 
[fol. 736] 12 (a) of the Federal Rules of Civil Procedure. 
The defendant wishes to make it clear that he, by appear-
ing to oppose the motions for preliminary injunctions at a 
consolidated hearing, is not thereby waiving his right to file 
a motion to quash the return of service in the instant snit. 

\V"herefore the defendant respectfully states that the fil-
ing of his memorandum of points and authorities in opposi-
tion to the instant motion for preliminary injunction does 
not constitute a general appearance, and that the defend-
ant will, in due course, promptly move to quash the return 
of service in the instant case. 

Holmes Baldridge, Assistant Attorney General; 
Marvin C. Taylor, Samuel D. Slade, Benjamin 
Forman, Hermon Marcuse, AttorneyR, Department 
of Justice. 

Receipt of copy acknowledged this 23rd day of April, 
1952. ----, Attorney for Plaintiff. 

[fol. 737] Stipulation (Omitted in printing). 

[fol. 739] Opposition to motion for a preliminary injunc-
tion, attachments and affidavits in support (Copies) 
(Omitted in printing). 
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[fol. 813] IN THE UNITED STATES DrsTRICT CouRT 

MoTION TO DrsJVnss on, IN Lmu THEREOF, TO QuASH THE 
RETURN OF SERVICE OF SuMMONs-Filed April 29, 1952 
The defendant, appearing specially through his under-

signed attorneys, moves the Court to dismiss the action, 
or in lieu thereof, to quash the return of service of sum-
mons on the ground that the defendant is entitled under 
Rule 12 (a) of the Federal Rules of Civil Procedure to a 
period of sixty days after the service upon him of the com-
plaint in which to answer or otherwise plead. 

Holmes Baldridge, Assistant Attorney General. 
Marvin C. Taylor, Samuel D. Slade, Benjamin 
Forman, Herman Marcuse, Attorneys, Department 
of Justice. 

[fol. 820] Application for stay of the order granting pre-
liminary injunction (Omitted in printing). 

[fol. 822] Designation of record (Omitted in printing). 

[fol. 823] Order to transmit original record (Omitted m 
printing). 

[fol. 660] Affidavit of Herman J. Spoerer (Omitted m 
printing). 

[fol. 663] Notice of special appearance (Omitted in print-
ing). 

[fol. 667] Motion to dismiss or, in lieu thereof, to quash 
the return of service of summons (Omitted in printing). 
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[fol. 1506] [Stamp:] Filed May 6, 1952. Harry M. Hull, 
Clerk. 

IN THE UNITED STATES DISTRICT CouRT FOR THE DrsTnrcT OF 
CoLUMBIA 

Civil Action No. 1550-52 

TnE YouNGSTOWN SHEET AND TuBE CoMPANY, 'l1HE YoeNas-
TOWN METAL PnonucTs CoMPANY, Plaintiffs, 

v. 
CnARJJES SAWYEn, individually and as Secretary of Com-

merce, Defendant. 

Civil Action No. 1539-52 

REPUBLIC STEEL ConPORATION, Plain tiff, 
v. 

CHARLES SAWYER, individually and as Secretary of Com-
merce, Defendant. 

Civil Action No. 1549-52 

BETHLEHEM STEEL CoMPANY, et al., Plaintiffs, 
v. 

CnARLES SAWYEH, individually and as Secretary of Com-
merce, Defendant. 

Washington, D. C. 
Wednesday, 1952. 

rrlw above entitled adios came on for hearing on motion,; 
for temporary injunction, before the Honorable Alexander 
Holtzoff, United States District Judge, at 11:30 o'clock a.m. 

[fol.1507] Appearances: 

On behalf of The Youngstown Sheet and Tube Co: .John 
C. Gall, Esq., and .John J. \Vilson, Esq. 

On behalf of Republic Steel Corporation: ,J olm C. Gall, 
Esq., L. Jones, Esq., Howard Boyd, Esq., and 
Thomas F. Patton, Esq. 
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On behalf of Bethlehem Steel Company: Cravath, Swaine 
& Moore, by: Bruce Bromley, Esq. ·wilmer & Broun, by: 
E. Fontaine Broun. 

On behalf of the Defendant: Holmes Baldridge, }:l}.,q., 
Assistant Attorney General. 

[fol. 1508] Proceedings 

Argument on behalf of The Youngstown Sheet and Tube 
Company, and The Youngstown Metal Products Co .. 

1\h. \Vilson: If Your Honor please, several of us, on be-
half of the steel companies, would like to present certain 
matters to Your Honor this morning. 

At nine o'clock I, at the direction of .Judge Bastiall, ex 
tended an invitation to the gentlemen from the Department 
of .T ustice to be present, and I understand they are bore 
now. 

If Your Honor please, I cUll speaking on behalf of rnw 
Youngstown Sheet and Tube Company. I am associated 
with Mr . .T ohn C. Gall in that appearance. 

Also, there will be. presented to Your Honor U1i s mom-
ing- certain mntterH on behalf of Uw Hepublic Steel Conl-
pany. '11be Republie Steel Company is, as well, reprcse:1ied 
by J\Ir. Gall, l\fr. lDdmnnd L . .Tones, Mr. Ho·ward Boycl, nml 
J\fr. Thomas Patton. 

I think, m1 belwlf of Beihlclwm Sloe! Co:npnny, Mr. BriH"' 
Bromley <lJl(l i\lr. ID. Fontairw Brom1 will spenk nt the :l'l-

propriate time. 
If Your Honor please, these mattel's come on before Yonr 

Honor this morni11g on applications for tempornr)· restraill-
ing orders. 
r foL 15091 At ten-thirty or a last t'Yt'-

ning, the President made a radio address coincident with 
which he issued an Executive Order, which does not bn--;·e 
a number at the monwnt; at least, my copy does not l1ayn n 
number. 

The Executive Order, a copy of which is attached to, 
I think, all of the complaints, directed Charles Sawyer, who 
is the respondent in all of the actions, to seize the stec'1 
mills and plants of this country, the names of vvl1ich 
listed on a list which accompanies the Executive Order. 
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The Court: Is a copy of the Executive Order attached to 
your complainU 

Wilson: Yes, Your Honor. 
rrlw Court: I don't see it there . 
.Mr. Wilson: I am sure it was, when it left my hands. 
The Court: Have you a copy of it1 
J\fr. Yes, indeed, sir. 
As I said to Your Honor, the President issued his IDx-

ecutive Order at about half-past-ten or a qu::i'rter-of-eleven. 
In his radio speech, he stated that at midnight Mr. C1mrles 
t-3a1Yyer, the Secretary of Con,;,;;erce, would seize tlw milk 

At approximately 11:30 p.m. last evening, Mr. Uall <mel 
I appeared at the horne of Judge Bastian and to 
him the papers in The Youngstown Sheet and Tulw 
[ fol. J 510] vVe asked him at that time for a temporary l'l'-

stnl ining- order, pursuant to a motion which 1\Tc l1ad ,,,·ith 
ns to that effect. 

He determined that he would set the hearing upoll t11is 
matter, and the others are here today, at elenm-
lhirty this moming, and directed us to notify the Acting· 
Attorney General promptly at nine o'clock to thi:-; cflcet. 

At the sarne time, he kindly agreNl that any of ilw othrr 
rd eel companies >Yhich were ready with their plenc1[ngs 
might appear before tJ10 Oonrt this morning·; am1 T hope 
Yonr lf on or will 1Hwc t1Jc feeling· a bou1 i 1. 

! sho11Jd t-:ay 1h;J1 ;d lllidni,g,ld the Stewroi:lr.v of C!oJJIII'("l'"r", 

f)awyer, actcrl and the t:Jteel mill'i. Ol' cou;:,;r·, 
our iujunciimlt:J were r1esigue.d and are to pren•nt 

seizure. 
Snwyer sent out a telegram to the preside11h: of :1 

number of tlw steel companies, wlwse munes are listed in 
n paper which I s1wl1 hand Your Honor in a momen1, nnd 
in this trlegrmn he stated that be 1vas mailing, inmwdiatrl:T, 
eopies of t1w Executive Order of the Pref'ident, l1is O\Yll 

On1er 1\o. 1, and the notice of the taking- of possession. 
IV" e have pnwured from tlw office of Charles Rawve:· 

copies of these doeuments. There can he no douht 
their authenticity. They were not available earlier than 
witl1iu tl1e last half-lwur. I hope Your Honor will nccept 
i11Pm for filing. 
f fo1. Fill] Gentlemen, do you Jwvo copies of those'? 

Baldridg·e: Yes; we do. 

LoneDissent.org



220 

Mr. ·wilson: Now, if Your Honor please, the Executive 
Order of the President states that by virtue of the author-
ity vested in him by tho Constitution and laws of The United 
States, and as President of The United States and Com-
mander-in-Chief of tho Armed Forces, he made and promul-
gated the order which I have just stated. 

The Order does not refer to any constitutional provi-
sions, nor does it cite any statute or regulation that could 
possibly or remotely be considered as applicable to thi:s 
situation. I mean by that, that there is a total omission 
of specification of tho bases for this Order. 

The Order No. 1 of the defendant does not depart ma-
terially from the language of the Executive Order, itself. 
I would call attention to tho fact, however, that in the find 
four or five or six lines of J\rr. Sawyer's Order K o. 1, Jw 
says, by virtue of the authority vested in him by tho Proc:i-
dent, "I deem it necessary in the interests of national de-
fense that possession be taken of tho plants, facilities, and 
other properties of the companies named in the list speci-
fied in Appendix A. I, therefore, take possession effoe-· 
tively at twelve o'clock midnight, "--and then the rC'mnin-
der of the Order contains many of the statements which 
appear in the Presidential Order. 
[fol. 1512] Now, I slwuk1 dispose of a technical 
'vith respect. to The Youngstown case. 

In rortain labor disC'nssions whieh are the gencRis of tltic: 
matter, one of The Youngstow11 affilintes, The Ycnmgsto\\'ll 
Metal Products Company, was a partici11ant. rrhe re··m1t 
was tlwt in tlw drafting of tl1e complaint in Tbe 
town case, we Jmve tv."o plaintiffs, The Y oungstcnvn Shed 
:md Tnbe Company and rrhe Youngstown l\fetal ProchJCi::; 
Company. It appears tlwt Tbr Youngstown J\Ictn1 Prod-
ucts Company'R name does not 11ppoar either upon tbe Pres-
ident's list or, I think, upon J\lr. Sawyer's list. Therdorr, 
it may become necesRnr.v, subject to our checking it further, 
because we haven't had much time, to regnrd the second 
plaintiff in Tho Yonngstmvn suit as, shall I say, surplusage 
for the purpose of the moment, and somehow dispose of it 
in due course. 

If Your Honor please, the papers which are before Yonr 
Honm1 in The Young·stown case are a complaint vd1ich, bv 
the way, we have had verified by the vice-president of tho 
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company; an affidavit in support of this application, like-
wise executed by the same affiant; and a motion for a tem-
porary restraining order. 

I doubt that there is any material difference between the 
affidavit and the complaint in The Youngstown case. 'rhere 
may be additional matters in the complaint, hut the rem:on 
I fol. 101:1] ±'or two paper::; is that, at first, we hnd not con-

verifying the complaint and using simply the affi-
davit, but for precaution's sake we had both of then1 svvorn 
io. 

K ow, if Yom Honor please, the brief history of this situ-
a lion is that the union contract of the steel companies vvith 
Fuited States Steel \Vorkers, CIO, was expiring on Decem-
1Jer 31, 1951. In November of 1951, negotiations began, 
looking towards the u:ltimate execution of a new contract. 

T shall not take the time, because I believe, for my pur-
poses, it is not material, to delineate too minutely the mat-
ters in negotiation, in the labor negotiations. I should say 
io ?On, VOlT briefly, lwwever, that they involved wnges; they 

additional pay for Sunday; they involved the very 
important question of whether the employees of the steel 
companieR sbould be regarded and required to be memhen:; 
of tbe union; tbat iR to say, a union shop arrangement. 

rrhe neg·otiations continued for some time, and the matter 
waN snlnnitted to the \Vage Stabilization Board. FJven-
tua1l5-, the ·wage Stabilization Board came out with a rec-
onmJC'ndation in favor of certain increaseR and certain 
fring0 provisionR, for a union Rhop. Those matterN 

not acceptable to the steel companies in that form, 
rfo]. 1514] hut, despite statementR to the contrary, the 
rompanieR continued to diRcuss with representatives of the 
union and with the members of the Wage Stabilization 
Board these problems. 

Tbe union had given notice that unless a contract was 
tlQ,Teed to by midnig·ht ]ast night, there would be a Rtrike. 
A contract was not agreed to. And so, we say, in order to 
coerce the steel companies, the President issued tbis sei:;mre 
order, and aR a result of the issuance of the seizure order, 
aml of itR execution by the separate order of the defendant, 
the strike wl1ich was scheduled for one-minute-aftcr-mid-
ni!rM was called off. 

Our position is that there is no power in the President, 
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aml no power in J\ir. Sawyer, to make tho seizure 
was made last evening. I shall come a little more in detail 
about that, because l realize, of course, that it is an im-
portant consideration at this time. I do not understand 
we must resolve to a moral certainty that legal question n t 
tlti:11 time. I understand tho law to be that if we can con-
viuee Your Honor that there is reasonable question about 
tho situation, then you "will go to the next question, perhaps, 
of \\"hother there is irreparable injury; and, if so, we hope 
\VC can convince you on that. 

1_'lte Court: \V ell, there nrc other factors than inepnrnblc: 
injury; there is a question of lmlancing equities, wheu you 
I fol. lf:il3] apply for n temporary l'estraiuiug () rder 0 r :t 
1 Jroliminary injunction. 

l\lr. \Vilson: All right, sir; I will not dispute that \\"illt 
Your Honor at this time. I think, frankly, it is not n CJHC'."!-
tion of balancing tho equities. I think the equities arc 100 
percent on our side. 

rnw Court: I mn not prejudging that, hut I am only sng-
gesting- that irreparable damage, or the o[' 1t, 
is uot the only matter for the Court to consiclel'. 

J\lr. \Vilson: I meant to say that I am satisfi0c1 to lllvd 
that situntiou, too, as we l)Jeet the others. 

If Your Honor please, we are willing to a::;scrt that tlwn· 
is no 1n·ovision of Uw Constitution and no provi-
sion tlmt would support this seizure. \V"ith Yom Ho11or\; 
permission, I would like to say it just that way aud, in n 
sense, ask Your Honor to call upon the Departmeut of 
Justice to give what might be called a bill of partieulan;; i11 
tlwt field. I mean, I am perfectly willing to prove a ncgn-
t i vo hm·e, if Your Honor would care to hear from me in 

detail on that point. 
rrlw Court: Yon proceed in your own way. I will let 

each counsel proceed in his own way. You will have to 
make your O\Yn decision as to how you argue the matter. 

Mr. "Wilson: Yes, Your Honor; I am perfectly willing· 
[fol. 1516] to do that. 

1 tmy to Your Honor that you may begin with the pre-
amble to the Constitution, and you may conclude with the 
last Amendment to the Constitution, and there is no ;jot 
or tittle in the Constitution that will support this seizure. 

Certainly, the Supremo Court has had occasion in more 
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than one case to point out that there are no inherent pow-
ers in the situation in tlle President; that his powers are 
the pov\'ers which are expressly provided and those IYhich 

reasonably to be derived therefrom; but I mean, there 
is no reservoir of intangible powers in the President as 
Commander-in-Chief or as President of the United States 
or, let's see what other bases he states-I think those are 
the two bases under which he purports to act. 

\Ve say as well, if the Court please, that there is no statu-
tory provision which even remotely supports this situation. 
\Ve say, the history of tho various Acb; is entirely to the 
contrary. 

\Ve say the \Var Labor Disputes Act, which was involved, 
for example, in tl1e Montgomery vYard case, has gone out of 
existence. vVe say that the legi8lation which followed, for 
exalllplc, the Labor-1\'Ianagmncnt Act, the so-called Taft-
Hartley Act, supports the very opposite of the situation, 
and that there is no provision whatsoever in thoro to justify 
[fol. 1517] or authorize this seizure. 

We say, as well, tbat t1w legislative history of the Taft-
Hartley Act demonstrates the contrary, since efforts \YC'l'e 
made to put seizure provisions in the Act, and tl1ey were 
not adopted. 

So, here, again, in our effort in tho opening to prove a 
I would say to Your Honor that our examimdion 

of the authorities, our examination of the 
which formerly existed and those which presently exist-
lead us to the clear and inevitable conclusion that there is 
no statutory autbority for the action of the President in 
iltis case. 

Coming to the question of irreparable injury, I certainly 
flo not have to repeat the chief thing which has happened 
lwre. The property of citizens of The United States has 
lwuu tleized by this respondent. It happens, perhaps, that 
it is uot my property at the moment, nor your property 
at Uw morneut, but it is property of fellow-citizens of oun:;, 
which the respondent in this case has roached out and taken 
:nvay from us. 

are not in a state of war, legally speaking. \Ve are 
uot in a situation where a requisition has occurred. W c 
are not in any other situation where a seizure of any sort 
can be justified, except by the arbitrary use of power, as 
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it exists at the moment, illegally, I say, but as it is exercised 
[fol. 1518] at the moment by the respondent in this case. 

The result is, to repeat and to emphasize, because it is 
the crux of our problem here, that our property has, as of 
midnight, boon summarily and illegally taken away from us. 
vVo are no longer in coutrol of the management or operation 
of our own plants, our own facilities. They are clearly 
taken away by Mr. Sawyer, in his order. Tho fact that in 
his order, which is somewhat a copy of tho Presidential 
Order, ho has selected the presidents of tho companieo; to 
bo the operating agents of tho companies, is no excuse for 
this act. They are the agents of tho companies, so I am 
:-:tuo it will bo contended, and the result is, that the Goverll-
mont-I shouldn't say "the Government"; I should say 
iJw 1·espondent in this case-is in full control of all tho 
physical properties and the real estate, for that matter, if 
tlwrq is a distinction, of the plaintiffs in this action. 

rrhe moving papers and tho complaint in this case make 
this point as one of the principal points, after setting forth 
,,-hat \ve regard as tho primary proposition here, namely, 
that our property is taken away from us. 

Our second point is, why it is taken away frorn us; and 
while motives, as such, may not be important to Your 
Honor, tho consequences of the move, I say, will become 
[fol. 1519] important to Your Honor. 

vVhat happens hero, what can happen here, and ·what 
wo say is here, is that the seizure is a coercive 
effort by this respondent to compel us to enter into n union 
contract according to the recommendations of the Wage 
Stabilization Board, which recommendations have no legal 
effect whatsoever in this situation. 

Wo point out in the moving papers that not only from 
the dollar side of things, the conditions which are sought to 
he imposed upon the steel industry in these cases, and, 

, more particularly, because I am speaking for Youngstown, 
imposed upon the plaintiff in this case, are so burdensome 
financially that wo wi1l not bo able to sustain them without 
a corresponding increase in price. 

The Court: I don't think I can go into that. 
2\{r. vVilson: I am well aware of that, and I am moving 

from tho motives and the details to a result, which is very 
crucial. 
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be measured in dollars-and-cents. That is trying to cram 
down the throats of the steel industry a method of employer-
labor relations, policy-management control contrary to and 
against the will of the steel companies. 

I wanted to reernphasize those things to make this pojut: 
\\" e say, that based upon prior experiences in similar situa-
[fol. 1520] tions, more specifically in the coal industry, that 

the Government makes a seizure such as this, it then 
:o;teps in and makes a contract with the union, and it makes 
a contract with the union which burdens the business of tlte 
vlaintiff; and it turns out, aside from the question of 
whether the contract is one which might legally survive the 
return of the property to the t-Jteel company, it turns out 
ilmt it is made a condition of return to the steel company. 
rrlwt is to say, we fear it will be made a condition of return, 
as it vvas a condition of return in the coal industry. 

rrlw Court: Of course, I can't consider that. You arc 
trying to prognosticate the future, what the Governnwnt 
mig·ht do at some future time. The mere fact that tlw 
Oovemment might do something, which yon say \vould be 
illPgal if it did it, is no reason, in itself, for granting nn 
in:innetion at this time. 

Mr. \Yilson: Yes, :,;ir, I think it is, sir, if you will permit 
me to differ with you, because here, we nre }Jere 011 an np-
l)lieatimt :for a temporary restraining order, and we rne 
snying· to Your Honor that, "Stay tllC' hand of this deft•n-
(bnt from doin,g- that very thing for ten or hven!,"' 
rln.vs, until yon can investigate more thoroughly this proh-

reepivc nn answer ftom the respondent, aml 
eon"ic1or the thing materially." 
r fol. 15211 The Court: I would be very glad if you vvonW 
nddruss yourself to the question as to why the clrastie 
rPmedy of a temporary restraining order, or a preliminary 
injunction, is necessary at this particular time. You have 
just suggested that there should be 20 or 30 days to investi-
gate those matters. \,Yell, why do you need an injunction in 
the menntime 1 

Mr. I am addressing myself to those matters, in 
mv judgment, at this moment, if Your Honor please. 

I am saying that, contrary to the simplest principles of 

15-74·1-745 

LoneDissent.org



226 

the American way of life, our property was taken away 
from us last night, illegally. 

The Court: By an action in this Court, of course. But 
you are asking for the extraordinary remedy of a temporary 
restraining order, or a preliminary injunction, and you have 
to make a showing why you are entitled to that drastic 
remedy; because, after all, courts are loath to grant pre-
liminary injunctions except on a very strong: showing. 

l\Ir. I go back to the matter that I was discussiug 
when this immediate colloquy came up. I say it is not spec-
ulation; it is not the expression of a possible fear that this 
respondent may enter into a labor contract and saddle tltis 
industry with this unwanted and unacceptable contrad; l 
say, in the Executive Order of the President, himself, he 
said, in paragraph 3: 

[fol. 1522] "The Secretary of Commerce sbal1 deter-
mine and prescribe terms and conditioHs of employ-
ment under which the plants, facilities, and other 
properties, possession of whieh is taken pursuant to 
this order, shall he operated.'' 

I say to Your Honor that the record before Your Honor 
shows a policy of the Government in previous case:::; to do the 
ve1·y thing about which I am now complaining, and to saddle 
the industry with a Government-made contract, and 11ot 
return the property to industry without the wiJlingncss or 
the indu:::;try to accept the Government-made 

I say, that if I came before Your Honor today vviih :1 
motion for a temporary restraining order to enjoin my 
neighbor from cutting down my tree, if the tree i:::;n 't en t 
dovm before I come into the courtroom, all I can come in 
nnd say: is that he has got an ax or a saw, and he is out 
there hacking away on the trunk of the tree, and that is 
Rome kind of reasonable fear; and I say to the Court, in this 
ense, that I do not have to come in with a written lcHm· from 
Ml'. Sawyer in which he says, "The day after tomorrow, I 
intend to make a contract with the union.'' I say, the facts 
speak for themselves. I say, the history of the conduct of 
tl10 Government in similar matters can be drawn upon by 
us in this situation to explain the reasonableness of our 
position. 
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Lfol. 1523] I point out to Your Honor that Mr. Sawyer is 
empowered by the President of the United States to make 
arrangements and agreements covering the wages and 
conditions of employment, and terms, of the employees. 
And I say, that may be done before the ten days arc up. 
I say, that may be done before we have an opportunity 
to argue a motion for a preliminary injunction. I Ray, 
that may be done before the respondent in this ease bas 
filed his answer; and I say, that once that is done, that is 
an irreparable injury for which we may not be compcn-
Rated in any Court in damages or in any other manner. 
So, I say, it is a situation which can arise, and which could 
have arisen before we even got before Your Honor at 
eleven-thirty today; and it can arise, if Your Honor should 
deny this application for a temporary restraining order, 
before the day is over, or could happen tomorrow, or within 
ten days, or before Your Honor hears the preliminary 
injunction. 

That is an irreparable situation. That is a situation 
from which we can never recover, and it is a situation which 
can arise, and is not whimsical; it is not imaginary; it is not, 
certainly, fearful; it is based upon a practice and policy 
of the Government in every other kind of situation as this 
lS. 

Now, I should like to add some other reasons which I 
think are evidence of irreparable injury. 
[fol. 1524] In paragraph 14 of the complaint, we have 
stated tllem in one faRhion, and in several of the para-
graphs of the affidavit we have stated them in a similar 
fashion. The paragraphs arc very brief. I am ahvays 
reluctant to read matters to the Court. I see Your Honor 
is examining them; but while Your Honor is examining· 
them, I \Vill go over them briefly, to lay some emphasis 
upon it. 

vV e say, again, as I have endeavored to emphasize sev-
cral times this morning, that this is a seizure of our prop-
erty which would deprive the plaintiffs, without due proc-
ess of law, of our own property. ,, 

vVe say, secondly, that: 

''Said seizure will result in the disruption of normal 
customers between the plaintiff and their customers, 
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the great majority of whom have pending orders with 
the plaintiffs for steel and steel products usable and to 
be used in the civilian economy of the United States 
having no relation to any war effort of the United 
States." 

The Court: I have read these paragraphs. 
Mr. vVilson: All right, sir. 
More specifically, we go to the affidavit, since it comes 

more directly to the point about which I am talking. 
\Ve point out, in the three paragraphs of paragTaph 8 

[fol. 1525] of the affidavit, that the defendant and l1is agents 
now are in our businesses. That the defendant and bis 
agents have control of our trade secrets and methods of 
cloing business, which are confidential with us. 

The Court: May I inquire this: The order appoints ihe 
president of your company as the operating manager on 
behalf of The United States; how does the Government 
get control of the confidential matters and secrets, so long 
as the president of the company is the operating managed 

Mr. I think there are two answers to that, Your 
Honor. I know, vvhen I make you one answer, that Your 
Honor will give me an answer. If I say this to Your Honor, 
"How do we know tomorrow that Mr. Sawyer will not 
send Mr. X, his own agent, into the planU" I know what 
Your Honor will say in answer to that: "vVait until J\[r. 
Sawyer sends Mr. X into the plant." 

rrhe Court: I think you have anticipated correctly. 
1\fr. vVilson: On the other hand, Your Honor will agree 

with me that Mr. Sawyer, himself, can go into anybody's 
plant today; that he could ask to see confidential infonna-
tion and trade secrets. I mean no reflection on the integ·-
rity of Mr. Sawyer, as an individual, because he is a highly 
honorable individual; but I do mean, and I say on this 
point, I don't have to wait until 1\Ir. Sawyer calls me u11 
and says, "I am going in your plant tonight,"-I don't 
[fol. 1526] have to wait for that, to run do\Yn here to Your 
Honor and say, ''Our trade secrets will be invaded, our 
confidential business data will be scrutinized, maybe dissi-
pated, maybe passed to competitors, because this is a hig1Jly 
competitive business. I say that the reasonable likelihood 
of those things occurring, on the face of this record, are 
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with Your Honor this morning. Those are irreparable situ-
ations. 

Here we have a highly competitive business, with our 
own trade secrets; with our own methods of doing business; 
with our own lists of customers. And, some common de-
nominator in the form of this respondent, who has access, 
let us say, to the files of Youngstown at ten o'clock, and 
to the files of Republic at eleven o'clock, and to the files 
of Bethlehem at twelve o'clock, who may, if he chooses, pass 
the information from one on to another-and that is not 
an absurd suggestion; in the very nature of this thing, 
that may occur. 

Now, once that has occurred, that can never be recovered. 
Tbose are irreparable consequences of this move. 

vVe speak, in paragraph (a) of paragraph 8, about the 
trade secrets. \V e speak, in paragraph (b) about the re-
lationship with our customers; and we speak, in paragraph 
(c), about the technical nature of the operation of our " 
business. And there, if you please, we are faced with 
[fol. 1527] the grave danger of inexperienced instructions 
and directives actually ·wrecking our plant, and the huge 
investment which we have in our properties. 

The Court: You don't have that danger, so long as the 
president of your company is the operating manager. 

Mr. ·wilson: Your Honor, I say-and may I repeat it 
for emphasis' sake--

The Court: Yes, indeed. 
Mr. vVilson: I say to Your Honor that it iP inherent in 

this sihwtion tl1at Mr. Sawyer, the appointive power, 1Wly 
cl1oose to call upon a plant today, and call for records. 
Now, do I have to wait until that occurs, before I must nm 
down here and ask Your Honor for temporary relien I s11y 
to the Court. that tbose are things that may reasonably he 
expecte(l to occur and, sitting·, as Your Honor does, ns n 
Chancellor in this situation, in view of those probabilitic's, 
that Your Honor should stav the hand of Mr. Sawver i11 
this situation until you had an opportunity coll-
sider this thing very tlwroug-l1ly. 

Your Honor is patient with me-and you must he longoi· 
patient, because others want to talk, and I don't vmnt to 
usurp all of the time here this morning-! come hack to 
tbe legal proposition, about which there is no doubt, I come 
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back to the proposition that there is no legal basis for 
this act. I come back to the proposition that in that situa-
[fol. 1528] tion Your Honor should stay the hand of the 
respondent in this case until you can investigate that situa-
tion thoroughly. 

Coming to the question of the equities, which I don't 
wish to avoid in my discussion hero: This matter of tbc 
way the President discusses it, that the safety of tbo Gov-
ernment is involved, I say to the Court that the real reason 
here-and it is not one that must be inferred from the 
situation-is a coercive effort by governmental authority 
to cram a labor contract down the throats of industry. 

The Court: You have covered that point 
l\.fr. \Vi1son: All right, sir. Now l want to conclude, if I 

may, with one little refermwe to a quotation from one of 
our forebears, Henry Clay, in which he was thinking about 
this kind of a situation when he said this: 

'' ... Inherent power: Whence is it rnw 
Constitution created the office of President, and made 
it just what it is. It has no powers prior to its exist-
ence. It can have none but those which arc conferred 
upon it by the instrument which created it, or laws 
passed in pursuance of that instrument. Do gentle-
men mean by inbercnt power such power as is exercised 
by the monarchs or chief magistrates of other coml-
tries? If that be tbeir meaning they should avow it." 

And I am waiting interestedly and intensely to see if that 
is the theory upon which the Department of .Justice will 
undertake to defend this unlawful seizure in this situation. 

Thank you. 

ARGUMENT oN BEHALF oF REPUBLIC STEEL CoRPOnATION 

Mr. Gall: May it please the Court--
rrhe Court: vVhom do you represent? 
Mr. Gall: Your Honor will note I am on the pleadings for 

both Youngstown and Republic. I arn speaking now for 
Republic Steel Corporation. And, as I am assoclated with 
Mr. Wilson in connection with the pleadings, I dwulJ like 
to associate myself with him in connection with the views 
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and arguments to which Your Honor has listened so pa-
tiently. 

I do not intend to cover the ground covered by Mr. \Vilsm1 
in any detail. The most that I can do, I think, Your Horwr, 
is to try to reinforce one or two points to which he has 
already adverted. 

Republic Steel has filed with the Court substantially the 
Rame kind of complaints, affidavits and motions as have been 
riled on behalf of Youngstown Sheet and Tube Company. 

The remedy we have asked tlw Court for is the same as 
that asked for by The Youngstown Sheet and Tube Com-
pany. 
f fol. 1530] Your Honor has referred to this, very prop-
erly, as a request for an extraordinary remedy. And we 
want to say to you, with all the feeling that we can, that 
we think an extraordinary remedy is necessary because of 
ihe extraordinary action which the President took last ui,2.·ht 
in conferring upon Mr. Sawyer complete dominion over 
the plants and properties and facilities of RepubEc Steel 
Corporation. 

It is true, Your Honor, that Mr. Sawyer has not in his 
first order undertaken to exercise that complete dominion. 
However, he docs assert it, in that the present officerR of 
the corporation are in fact permitted by his order to con-
tinue to exercise certain of their functions for the nwment. 
It is perfectly reasonable, however, for us to have a fom· 
of imminent and irrevocable damage to the properties and 
business of Republic Steel Corporation. 

Your Honor has said that we cannot foresee what t1w 
Government iR going to do, OT anticipate that it is going 
to clo tllings wbich will put burdenR upon this company 
for tlw future. vVe feel, hmvover, that we are cntiiJccl to 
guide our own policies and our own viowH, as expressed to 
this Court, by the experience that we have had in tho pm:t. 
under seizurE' of certain of our properties. T know of 110 
bettor way of conRidering what may happen than what l1aH 
1wppened in tho past. 

The coal minos of Republic were seized on sevon1l 
ffol.153l] occasions by the Government of Tho United 
States, and were operated by the Government of The Fnitnd 
States; and on two occasions, while the mineR \vere in pos-
session of the Government, contracts were made between 
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the Government agent and the United Mine vVorkers of 
America, one in connection with the portal-to-portal matter 
in 1943; the other, in connection with the so-called vV elf are 
Fund, I believe, in 1945. \Ve were unable to get our prop-
erties back, except by taking over and operating under 
the contract which had been made by the Government 
with the union. 

On those occasions, Your Honor, the management of Re-
public's mines was not ousted. The mines were still norni-
nally in possession of and under the dominion of Republic 
Steel for that purpose. As a matter of fact, however, every-
thing that was done by the management in the control and 
operation of those mines was determined by an agent of the 
Government, just as Mr. Sawyer is an agent here for that 
purpose. And elaborate regulations and manuals of opera-
tions, and so on, were promulgated by the Government 
agent in that case. 

We have reason to fear that, based on that experience, 
we may expect, no matter how reasonable Mr. Sawyer is, 
if it becomes necessary or desirable from his standpoint to 
exercise the more complete and intimate control over the 
affairs of Republic Steel Corporation, he will do so. \V e 
[fol. 1532] think we are entitled to some protection against 
that, until the entire merits of this matter can be examined. 

May I refer to the matter of the power to seize and operate 
these properties? Mr. vVilson has covered that at some 
length. 

vVe can find no warrant, and we find no claim to warrant, 
except in the most general terms in the Executive Order 
itself; we can find no warrant in anything specific or fairly 
implied from any provision of the Constitution, or, cer-
tainly, from any statute. 

Your Honor, on that point, that there is no authority in 
the President to do what he has done, or in Secretary Sa\v-
yer to exercise these powers, may I refer to a contemporary 
matter which has a very direct bearing on it? 

Day before yesterday, April seventh, the President of 
the United States sent to the Congress, addressed to the 
Vice-President, a communication which appears in the Con-
gressional Record of April 7, 1952, in which J1e asked t11C 
Congress to extend by statute certain emergency powers 
which he said would expire when the treaty of peace with 
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Japan is consummated; and among the powers that he listed 
as expiring when a state of war should expire, was the power 
to continue the seizure of the railroads. 

Now, the President has statutory power, today, for the 
railroad seizure, which is in progress. He does it under 
[fol. 1533] an express power given him by Congress dur-
ing a state of war. 

The Court: Technically, we are in a ::;tate of war toda.v, 
are we not? 

MT. Gall: The President docs not think so, and he does 
not claim-in fact, he expressly says, in this counnunication, 
that if the treaty of peace with Japan sl1all be concluded, 
hiR power to hold the railroads will no longer exist. 

The Court: Yes, but until the treaty iR signed, we are in 
a state of are we not, technically? 

1\'fr. Gall: As far as Japan is concerned. 
The Court: But still we are in a state of war. 
Mr. Gall: But he is not purporting· to act as m a state 

of war; his Executive Order does not claim so. 
The Court: Do you contend that the President must cite 

the authority for bis act--
.:\1r. Gall: (Interposing) I do not so claim, Your Honor. 
The Court: Or that any Government offieial must cite? 
Mr. Gall: I do not so claim, Your Honor. I do claim 

that we should be able to discover it soTncwhere when it is 
challenged, however, and we lJave been unable to discover 
any such power. 

I think, Your Honor, it iR quite relevant to consider that 
[fol. 15B4-] the PreRiclent, himself, in an address to the Con-
gTess only day before yesterday, considered tl1at his power 
to keep control of the railroads under an express statute 
will no longer exist, unless be has further statutory au-

Also, jn thiR morning's Daily Labor Heport---I realize, 
Your Honor, that is not an official report; that is n Rcrvicc 
"'hich many of us get here in vYashingtou, with which Your 
fTouor may he familiar-but tl1e mNlsnrc w]Jieh t1w Presi, 
(lent sent to tbe Congress on the seventl1 of April, tlliR montJJ, 
with rm:pect to the continuation of his emerg:ency power, -vvaR 
rrferred to tl1e Senate .Tudiciarv Committcn; nnd, ynster-
rln:v, tl10 Senate .Judiciary Committee reporter1 that mcnsnrc 
favorably to the Senate. But, in doing so, it inserted an ex-
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press proviso tllat limited tho President's power of seizure 
of property to public utilities. 

Now, it may be said that tho President has some power 
independent of legislation. His own conduct in recommend-
ing to Congress an extension of his emergency power, so 
that be could continuo the seizure of the railroads, nega-
tives, in our view, even a claim on his part that he has such 
power, except in pursuance of statute. 

I also say, Your Honor, that when it comes to balancing· 
the equities in this matter, the position for which we con-
tend, and the action which INC are asking the Court to take, 
[fol. 1;):35] does not leave the Government remedyless. \Vo 
are left remedy less, in a practical sense, if some of the things 
which we have reason to fear the Govrumnt may do in con-
nection vvith our property should take place. The Govern-
ment ]ms other remedies than tJw seizure of our properties. 

The Congr<>ss specifically has provided a remedy to be 
used by the Government, as appropriate in any national 
emergency growing out of a labor dispute. No one can 
contend that this emergency, so far as there iR one witlJ 
reRpect to R tecl, docs not grow out of a labor eli sputo. 

The Labor-Manap;ernent Relations Act of 1947, as Your 
Honor so well knows, has in it a provision for the granting 
of injunctive relief at the requeRt of the Government of tl1e 
United States to stay a stoppage in a situation such as this, 
in the steel induRtry, as of 12:01 last nigllt. The Executive 
has not seen fit to nRe the machinery and the remedy pro-
vided l1y CongrcRs. 

Furth0rmore, tJ1e Executive Branch of tho Government iR 
not the only one that haR some responsibility for protecting-
the Government's interestR in a Rituation of tbis kind. The 
Congress is in session, and if the Pr0siclont feels that he 
does not have such power to deal with this situation other-
wise than hy Congress is in session and coulcl act, 
and undoubtedly, if tlw President requested emergency 
r1536l powerR of some kind, the Congress vwnld review 
and determine to what extent it was willing to give him 
tbose powerR. 

In concluRion, Your Honor, we tl1ink that we have stated 
in our petition, in our complaint and in our affidavit, 
facts wl1ich indicate a very real probability, particularly 
based on our past experience, that action may be taken 
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which will work irreparable harm to the properties of Re-
public Steel Corporation; and we believe, sir, that we are 
entitled to some relief, which relief, in our judgement, would 
not in any way harm the interests of the Government of the 
United States, which has other remedies available to it 
under the law. 

Thank you. 
Your Honor, I would like to introduce to the Coud J\h. 

Thomas F. Patton, General Counsel of Republic Steel 
Corporation, and a member of the Ohio Bar, if Your Honor 
would be willing to hear him. 

The Court: Do you move his admission for the purpose of 
tllis 

Mr. Gall: I move his admission for the purpose of this 
case. 

The Court: Mr. Patton may be admitted for the pnrpose 
of this case. 

Mr. Patton: Thank you. 
[fol.1537] If Your Honor Jlermits, I would like to make 
just a few brief, practical observations with respect to the 
question you raised as to the balancing of equities. 

In the first place, I think it is quite apparent thnt if the 
purpose of the President in issuing his Order was to assure 
the contimwd produetion of steel, there 1vas available to 
him, under the Labor Helations Act, a plain, lawful metlwd 
set forth by the Congress fm· accomplishing that result. 
All he had to do was to appoint a board, a few days ag·o; 
have that board say that there was a strike about to .happen 
which would threaten the national security. And he could 
have come into this court, or any similar court, and have 
had an injunction enjoining the strike for at least 60 or 
80 days. 

rrhe Court: Mr. Patton, may I HRk you this question: 
Of course, a Court can't take cognizance of anything· except 
the record before it. There were, however, Rome radio 
reports that I happened to hear this morning, before I knew 
that this case would como before me, to th0 effect that 
of the companies have suspended operations a1H1 have 
refnsed to permit their employees to return to this 
morning. Are those reports correct, if yon caru to 
the question? 

Mr. Patton: Well, I will explain that situation, Your 
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Honor. You have to understand tho steel industry. As 
[fol. 1538] tho union recognized, in connection with the 
strike, it said it would give 96 hours' notice in order to per-
mit tho industry to close down, because in the steel industry 
you have great furnaces that must be cooled and emptied 
of their material; you have coke ovens that must likewise be 
handled in tllo same way. So, \Vhon you talk about resum-
ing operations---and I might say, that pursuant to that 
notice tho entire induRtry, I know our own company was, 
was down completely at midnight last nigllt-so, it is quite 
a job to resume operations. 

And, in Hepublic 's case, no telegram was received in 
uutil about nino o'clock this morning, and Mr. 

\,Vhito, -who is the president of tho company, to whom tho 
telegram was addressed, had been in New York on these 
very union negotiations. 

As rapidly as it is possible, in an orderly fashion, unless 
this Court decrees otherwise this morning, operations wi11, 
of course, be resumed on the next shift, or whatever shift 
is necessary. Bnt that is one of tho points I would like to 
make to Your Honor. 

Tho Court: I wanted to know about that, because it 
seemed to me that if the companies weren't willing to re-
sume operations, \V]Jy, they don't come to the Court-if I 
may uRe the term in the technical sense-with clean hands. 
[fol.1539] J\lr. Patton: \Yell, you must realize, as I said, 
that this induRtry is a peculiar industry. It is now down, 
completely. If Your Honor doesn't grant the restraining 
order requeste(l this morning, tho industry must go to the 
expense of Rpendi1lg 1.110usancls and thousands of dollars to 
get its operations back to normal. If Your Honor doeR 
gTant ihe restraining order, it will only be a very sl1ort time 
before you can hear this ease in a more thorough sense, 
and nobody \Viii be hnrt in the interim. And why won't 
they be 1mrt? Decanse, I think, you cnn take it as a judicial 
fact that every company has at least 30 days' inventory of 
steel for itH operations, and you can take judicial notice 
of t11e fact that for the sl1ort time necessary for you to 
dispose of tl1is case, there will he steel available to tlw 
customers. 

On the otber hand, if Your Honor should refuse it, and 
tlle company has to resume operations, and then after you 
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l1ear the case the employees say, '' vV e won't vYork any 
longer, because we arc now not working for r:l'l1e U11itcd 
States Government"---ancl I arn sure they vrill-then we 
must shut down again, and spend thousands and thousands 
of dollars, again, iu a few days, shutting down our opera-
tions. 

So that, it seems to me, the equities are all with the com-
panies in tllis situation, and that you can preserve the 
status quo for the short time necessary for you to reach 
[fol. 1 540] a conclusion on the legal points in these matters, 
and that the companies sl1ould be given t11e benefit of that 
:,.;hort stay, rather than tlw Government. 

Nobody i:;; being hurt, because everybody has steel for 
at least 30 days, and that is tlle minimum; so, I the 
equities arc with us in this :;;ituation tl1is 

I would like also to point out one other tl1ing: If, after 
a more thorough consideration, Your Honor deeides tbat 
this seizure is illegal, then the action of ilw Secretary of 
Commerce will not lmve been an action in his capacity as a 
Government official. 

Nmv, we bave a remedy, but it is against ThTr. Sawyer, as an 
individual. 1Taybe the Government will nccq1t elaims for 
damages-maybe we have some rights against it; nt ihe 
moment, I am not sure-but I am sure you will realize 
that there will be millions and millions and millions of dol-
lars in danwges involved, and I don't know whether Mr. 
Sawyer will he willing or ready or able to re:;pond. 

The Court: \Y ouldn 't you have a claim under the Federal 
Tort ClEl ims Act ag·ainst Tl1e Fnited Statns, if this is nn 
unlawful seizure? 

J\fr. Patton: If it is, then t1mt is tlJC individual action 
of the officer, nnd we may have some trouble on that. 

'l'lJG Court: \Vell, yes; but under tlw Federal Tort Claims 
[fol. 1541] Act, the Government waives its immunity to 
snits for damages for torts committed bv itR officers and 
agents, with exce1)tions; and now; 1vith certain cx:-
eeptions, nctions for damag·es in tort nm against the Gov-
ermnent quito as mnch as they do against a private corpora-
tion or a private individual. 

Mr. Patton: I l10pe you are right, because I am Pure Your 
Honor is going to hold that Mr. Sawyer's seizure under 
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damage suits. 

The Court: I am not going to try any damage suit now 
under the Federal Tort Claims Act, before such a suit is 
filed, anyway; I am inquiring, if you don't have a remedy 
under this 

"\V e will continue this after the recess. 

(Thereupon, at 12:30 o'clock p.m., the hearing was ad-
journed untill :45 o'clock p.m.) 

[fol. 1542] AFTER RECESS 

('J1he proceedings were resumed at 1:45 o'clock p.m., at 
the expiration of the recess.) 

Mr. Broun: Your Honor, I am E. Fontaine Broun of the 
-washington firm of Wilmer & Broun. We are local counsel 
for the plaintiffs Bethlehem Steel Company, et al., in No. 
1549-52. 

I would like to move the admission for the purpose of 
this proceeding of Mr. Bruce Bromley of the New York 
firm of Cravath, Swaine & Moore, who is a member of the 
bar of the highest court of New York and the Supremo 
Court of the United States. 

The Court: It is a pleasure to have 1\'Ir. Bromley. 
Mr. Bromley: May it please Your Honor, I thank you for 

receiving me. 

A HGUMENT OF BEHALF oF BETHLEHEM STEEL CoMPANY 

1\fr. Bromley: -'Nith characteristic keenness and clarity 
Your Honor has put two questions to the plaintiffs' side of 
the table, satisfactory answers to which I think must be 
furnished you in order for us to prevail. 

I refer to your suggestion that possibly in a considera-
tion of the relative equities here, that the damage to the 
plaintiffs, although it may be irreparable or at least se-
\Tere, your question suggests might he balanced or at least, 
or even outweighed by damage to our nation as a whole. 
[fol. 1543] Now, I assert that that is not so, and I say that 
for this reason: There is no emergency facing this country 
which has not been created by the action of our President 
himself. 
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)J ow, that is his own choice. He said last night: 
"I can't go under the :Taft-Hartley Act because it 

might take me a week or two.'' 

Now, let's examine that. The Taft-Hartley Act requires 
that a board of inquiry be convened and that it report tbe 
facts to the President and thereafter the Government should 
-move against the union for at least eighty days under the 
injunctive provision. 

Isn't it perfectly plain to any observer that the President 
could a week ago, ten days ago-this afternoon, if you 
please-constitute the present vVage Stabilization Board, 
that board of inquiry who could within sixty minutes re-
[fol. 1544] port to the President what the situation was, 
and the machiTwry of that Act be launched on its intended 
course. 

So I say to you that the situation is of his own creating 
wl1ich does not lessen, perhaps, the danger to the nation 
if it be too late to correct it, but it is not too late to correct 
it, and he should take that course of action now which is 
prrfect.ly possible of immediate accomplishment instead of 

the plaintiffs to unlawful seizure of their prop-
erty to untold damages, ancl to great injury to our demo-
cratic system of government. Because this scheme of gov-
erning by Executive edict in the absense of Congressional 
authority, I say poses grave questions of grave danger to 
this country. 

Now, why do we need a temporary order, says 
Your Honor, and that is the second question, I think closely 
allied to the \Vell, I lmd assumed we needed it badly 
because, as counsel this morning· said, if the seizure is ml-
lawful we must content ourselves with a suit against l\fr. 
Sawyer who may not--I hope he has, but who may not have 
quite enough money to pay our damages. 

And Your Honor I thought very properly said, "\Vhat 
about the Tort Claims Act?" 

Now, I sny to Your Honor that the Tort Claims Act 
us no remedy whatsoever, and I hope I cnn (1emonsira te 
[ fol. 1545] it in this fashion: 

F'irst, wlmt is the affirmative grant of jurisdiction 
our Government under the Tort Claims Act'? \Yell, tlwt 
is to be found in the jurisdictional section. 
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The Court: l am familiar with the Tort Claims Act, quite 
familiar with it. I participated in drafting it. 

1\fr. Bromley: Yes, sir, I know you did, but I want to make 
sure that Your Honor agrees with me that there is no grant 
under that section of any right to sue Mr. Sawyer. 

The Court: No, but isn't there a grant to sue the United 
States for damages? t;5J;.i:' 

:Mr. Bromley: I didn't mean what ''t said. There is no 
grant under that section to sue the United States for any 
act which J\lr. Sawyer takes while acting within the scope 
of his office or employment. 

I am talking about the jurisdictional section, sir; Section 
1346 of Title 28 of the U. S. Code. 

Let me read it to you so that I may get it a little more 
clearly in my mind than I seem to have: 

"(b) Subject to tlw provisions of Chapter 171 of 
tbis Title .... " 

That is the Tort Claims Act. 
'' 'l'he District Courts shall have exclusive jurisdic-

tion of civil actions on claims against the United States r fol. 1546] for money damages ... for injury or loss 
of property, or personal injury, or death caused by 
the legligent or wrongful act or omission of any em-
ployee of tbe Government while acting within the sco11e 
of J1is office or employment, ... '' 

Now, if l\fr. Sawyer is not lawfully authorized to seize 
our plants, I submit to Your Honor that he is not acting 
within the scope of his office and that we have no remedv 
against tbe United States Government. And if that is 
clear enough, sir, I beg to call your attention to the excep-
tion contained in Section 2680 of Title 28 of the Tort 
Claims Act, ·wbieh I think makes assuranee doubly sure 
that we have no rigbt against the Government, for it says: 

"'Jlhe provisions of tltis Chapter .... " 

That is Chapter 171. 
'' ... shall not apply to-
" (a) any claim based upon an act or omission of m1 

employee of the Government exercising due care in 
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the execution of a statute or regulation, whether or not 
... valid, ... " 

Now, that is an exclusion, sir, and this executive order 
under which Mr. Sawyer purports to act, is a regulation. 
And all liability against the Government for any act taken 
by Mr. Sawyer, whether that regulation be valid or invalid, 
[fol. 1547] is, I think, excluded from the scope and coverage 
of the Tort Claims Act. 

rl1ll0 Court: I don't understand that an executive order 
directing tho doing of some specific act is a regulat.ion. 

1\Ir. Bromley: rrhat is a question which muc;t be resolved, 
and I have found no decision on it. Because, of course, this 
Act was passed to prot.ect people from hoi:Qg run clown by 
mail trucks, not to be applied in this situation. So it is not 
,'lurprising that we have no decision, and I respectfully 
submit to Your Honor tbat the broad language "statute or 
regulation" should include an executive order sucb as this, 
and I certainly think that it does as a matter of construc-
tion, and I certainly think that we would get cold comfort 
out of the atternpt to assert any right against the Govern-
ment if it turned out that Mr. Sawyer's seizure was un-
lawful. 

Now, may I call Your Honor's attention in connection 
with my assertion that the President has deliberately taken 
the wrong route when tho right route was open to him, that 
is, the Taft-Hartley Act. I wish Your Honor would look 
again at the President's oruer, because in paragraph 
numbered 3-your attention has been called to the fnet 
that it provides: 

''The Secretary of Commerce shall prescribe tl1e 
[fol. 1548] terms and conditions of employment undPr 
·which the plants slwll he operated." 

Now, that is the only affirmative direction in the whole 
order, because if you loo]\: at the succeeding paragraphs you 
soc: 

''Except so far as tho Secretary shall otherwise or-
der, the management shall continue"-

16-7,!4-745 
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the plant operations shall continue, the money shall con-
tinue, the dividends shall continue. The sole purpose of 
this order on its face, I say to Your Honor, was to einpower 
the Secretary to impose upon these plants recomrnendatious 
of the vVage Stabilization Board which were not binding 
upon them. And I think the Government owes it to Your 
Honor to tell us now, before Your Honor makes up your 
mind whether you will sign our restraining order or noi, 
to tell us now whether Mr. Savvyer is going to put thest> 
onerous terms and conditions in effect today or tomorrow, 
or not. And I think we should at least have a stipulation 
out of that the status quo in that regard will he mnin-
tained until this important question, important to our very 
national existence, I submit, be determined as a matter of 
law. And I hope my friend :Mr. Baldridge will respond to 
that prayerful inquiry. 

And now may I impose upon Your Honor to say a word 
[fol. 15Ml] a bout the fundamental question of power? And 
I do that hoping I can make a little progress, because I think 
the Government ougllt to tell Your Honor today that there 
is no statutory provision upon which they can place any 
reliance. It iR perfectly plain that there is in existener 
today no statute from CongreRs which authorizes sei:wru 
of our plants for the purpose of settling a labor dispute--
like the \V ar Labor Disputes Act was, now no longer in 
existence. 

Therefore, they have to go to some other kind of an Act, 
and I think they can only go to two such Acts, and I think 
they should disavow that either covers, but I must mention, 
I think in the interest of expedition, the Selective Service 
Act of 1948 and the Defense Production Act of 1950. 

Now, let's take the easiest on0 first. The \Var Production 
Act of 1950 merely authorizes the requisition of supplies 
or equipment when all other means of obtaining those 
parts or supplies upon fair and reasonable terms have been 
exhausted. 

It is a sort of a condemnation statute. It applies :first 
to personal property, supplies and articles, and then it 
applies to real estate. But, as to real estate, the only 
power is to bring a court proceeding of condemnation. 
[fol.1550] So I think you have got to admit at once-
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and I think Mr. Baldridge should admit at once that be 
does not place any reliance upon that Act at all. 

Now, lets go to the Selective SP1'vice Act. Section 1 H 
of that Act, as I read it, provides tlmt if a company gets 
an order under that Act and each one of these 
may it please Your Honor, before you alleges tl1at no 011e 
of these companies has any such order as is provided for 
by Section 18, and the provision there is that if the 
dent gives an emergency order under this statute for the 
benefit of the Armed Services or the Atomic Energy Com-
mission, and the contractor fails or refuses-and I submit 
that means being able to do so-fails or refuses to fill the 
order, then seizure may take place. 

Now, the fundamental keystone, if anyone seeks to ered 
an arch or tower on that statute, is missing. vV e have never 
got any such order, and if we were struck and our plants 
were closed, then I think under the statute we could not be 
guilty of failing or refusing to fill such order. 

The Court: But there is no strike. 
Mr. Bromley: rrhere is no, strike now, no, sir, and nobody 

has invoked tbe provisions of this statute yet, and that is 
the reason I am trying to throw it to one side and come 
[fol. 1551] to what I think J\lr. Baldridge ought to argue, 
and that is what about the Constitution. 

Now, the Constitution, I suppose we have to start off with 
Article 2, and there arc three sections there that migM 
possibly give some grant of power relevant to this situa-
tion. 

The first one is that the executive power shall be vested 
in the President. And the second one is that the Presicle11t 
shall be Commander-in-Chief of the Army and Navy. And 
the third one is that he shall take care that the laws be 
faithfully executed. 

I do not believe there is any other section of the Consti-
tution to which my friends can point, and I take it that the 
one to which they are most apt to point is the one that makes 
our Chief Executive Commander-in-Chief of the Armed 
Forces. 

\V ell, what's his power as :mch? I think first it s1wul(1 
be said that it is undoubtedly 'true that there is no unde-
fined residual of power in tlw Executive, unspecified power 
which comes to him in the public interest. He has got to look 
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to somdhing in the Constitution and it ·would not do him auy 
good to declare il10 kind of emergency that itl now ill exist-
ence, I submit a somewhat strange document that he de-
clm·ed in 1950, because I don't think he no more than any-
[fol.1552] one else could pull himself up his boot strapR, and 
unlosR the declaration of emergency brings into being some 
power whid1 is expressed to be given him in the Constitu-
tion or in a statute, the mere declaration of tho emergency 
accomplishes nothing. 

vVhat can he do as Commander-in-Chief? vVell, first we 
are not at war with Korea, I assume as lawyers, although 
to everybody else in this court room we certainly would be. 

vVhat about Your Honor was quite right. vVo 
are this very minute in a technical state of war with Japan. 

\Vhy? vVell, simply because everything having been done 
by all the ratifying powers in the world, everything having 
been done by our Senate which has consented and approved 
ratification, the document which the President muRt s1g-n 
is on his desk. He bas not signed it. 

vVhen he does sign and deposit it, war is over. 
Now, that is the reason he went to Congress the other 

day, because it was upon the existence of that technical 
state of war that others of his powers depended, and 110 
lmevv he would have to sign this ratification promptly, I 
assume, so he went to Congress and he asked them to ex--
tend the war powers for another sixty days, and they did, 
[fol. 1553] and on the floor of the House it was made abun-
dantly clear that Congress did not intend thereby to give 
the President any power to seize the steel plants. 

So I must frankly say to Your Honor that there is a tech-
nical state of war. I think it is about the thinnest and the 
most technical state of war in which we have ever been, 
but there it is. , 

Now, I say to Your Honor that even in time of war tlw 
Commander-in-Chief, the President, has no power to seize 
private property in these circumstances. I think he Call 
only do so, that is, his authority can only be exercised to 
do so in the area of conflict, or, if outside that area, at a 
time when the clear and present danger of national disaster 
is so overwhelming that, as a practical matter, uothing 
else will satisfy the demands of the safety of our people. 
And I think a consideration of our brief on that point and 
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ness---

The Court: Is there a brieH It has not been handed to 
me. 

Mr. Bromley: Yes, sir, with our papers we have a state-
ment of points and authorities which is somewhat longer, 
I understand, than may be the practice. 

The Court: Oh, yes. 
[fol. 1554] Mr. Bromley: It is a brief on the law, and it is 
a brief on the law as to the President's power under the 
Constitution. 

And my friends on the other side have it. 
Mr. Baldridge: We do not have it. 
Mr. Bromley: vVell, I understand you did not get it, but 

I started two copies to you at nine o'clock this morning. 
The Court: I have it here now. 
Mr. Bromley: Excuse me, Your Honor. I started two 

copies to them at nine o'clock this morning. 
The Court: Well, I have it here now. 
Of course, as you read the life of Lincoln, he certainly 

took the position that there is a reservoir of inherent po-vv-
ers in the Presidency because he drew upon that reservoi1· 
time and time again. 

Mr. Bromley: He diu. Ho stretched its very sides. There 
is no doubt about it, and I think it is very interesting now 
to look back on that, but he did. There can be no doubt 
about it. 

Tbe Court: And Theodore Roosevelt threatened to seize 
the coal mines, I recall reading, at one time when there was 
a tbreatened coal strike. 

?If r. Brom1e:.·: Yes. 
The Court: Apparently he felt that there was such 

[fol.1555] power. 
Mr. Bromley: Yes, my criticism of too much executive 

power is not confined to the present incumbent alone. I 
think the fact that Presidents feel sometimes the neccRsity 
of t11is, points to the danger. It is very easy to solve prob-
lems in a dictatorial fashion. It is very easy to forget 
about Congress; it is very easy to say "I alone will do 
this,'' but we cannot maintain our existence in safety that 

LoneDissent.org



246 

way. Some day we will get a fellow who will go far too far 
and we 1vill end up with a Hitler. 

Well, I have taken too much of Your Honor's time. l 
thank you. 

The Comt: vV ell, I would like to ask you a question be-
fore you resume your seat. 

These actions are nominally directed against the Secre-
tary of Cornmerce. 

Mr. Bromley: Yes, Your Honor. 
The Court: But the Secretary of Commerce is acting pur-

suant to a directive of the President, a specific directive, 
or a specific order of the President. 

Aren't you indirectly seeking a restraining order against 
the President tlwugh not nominally so? And, if so, does 
the Court have the power to issue an injunction ag·ainsi 
the President of the United States? 
[fol. 1556] I do not know of any case on record in which 
a Federal Court, or any other court, has issued an injunc-
tion against tlle President of the United States. 

And you recall in the Aaron Burr case, John Marshall 
indicated a doubt as to whether he could enforce a process 
against Thomas J effcrson. He indicated that he could is-
suo a subpoena duces tecum against the President, but if 
the President declined to obey, there was nothing that he, 
J olm 1\{arshall, could do about it. 

He did not quite use thosE) \\'Ords, but that was the indi-
cation. 

Mr. Bromley: Yes, sir, that is so. 
1'he Court: Suppose I issue this restraining order and 

l\.Ir. Sawyer comes in and says, "I am acting pursuant to 
the direct orders of the President"? 

Mr. Bromley: \Vell, first, if this were a suit against the 
United States, tben I might be in some difficulty, but the 
law is perfectly clear, Your Honor, and there is a point 
in our brief which covers tlwt, that a suit in this preciso 
Rituation against a Cabinet Officer-and mind you, it is not 
only against him as Secretary; it is against him as an indi-
vidual. J\fy caption is "Indivir1ual1y, and as"--

The Court: I would not ask the question that I addressed 
to you if Mr. Sawyer of his own volition, in the exercise 
[fol. 1557] of his own discretion, took this action and if 
you demonstrated that tbe action was illegal, but he is act-
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ing pursuant to a directive of the President, and therefore 
wouldn't an injunction against him be in effect an injunc-
tion against the President 7 

::\Ir. Bromley: I think not, sir. I think not. I don't think 
the President is an indispensable pa[ty to this action. 

The Court: I don't say that he is, as a matter of form, but 
I mean in essence and in spirit wouldn't an injunction 
against him be an injunction against the PresidenU 

Mr. Bromley: I do not think it would, sir, under the law. 
I approach the problem this way: It certainly is not a suit 

against the United States. 
The Court: No, it is not. I don't think you have to labor 

that point. 
Mr. Bromley: And I do not think it is a suit against the 

President, although, if it were, I think it would lie. I think 
a suit against the President under this kind of a situation 
would lie. 

The Court: Do you think that the Court has authority 
to issue an injunction against the President? 

Mr. Bromley: No, I have not at the moment. 
[fol. 1538] The Court: I say, is it your view that the 
Comt hns that nuthorityrq 

1\lr. Bromley: Yes, sir. 
']'he Court: I don't know of any case in which that lws 

llcen done. 
l\lr. Bromley: I do not at the mornent either. But we 

eonRiderod tl1at before we drew our pleadings and came 
to tho conclusion that Your Honor, as a District .T udgo, 
possessed that authority. But I do not think it, sir, any 
more necessary that tho action be thought of as an action 
against the President than an action against a local post-
master to enjoin him from carrying out an order of tho 
Postmaster General can be said to be an action against 
the Postmaster General. 

This Court can give effective relief, if Your Honor 
pleases, not only against Mr. Sawyer, but against the man 

Sawyer sends out to our plant. You don't need r. 
Snwyer to give us protection as to a specific plant. And I 
submit that i.his Court does not need to Tesolvo the qnPs-
tion whet1wr it could i::-;suo a direct order against tho Presi-

since it is clear i.hat it ean issue such an order against 
ihe PnosidoJJt's designee. 
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But I should be glad to go back to the office and see what 
I can find. 

Mr. If Your Honor please, may I make an an-
[fol.1559] swer to Your Honor's 

The Court: Yes, indeed. 
J\lr. vVilson: Supplementing Mr. Bromley's response. 
l think \vhen you go back to Mississippi against Johns011 

at the time of the attempted enforcement of the Reconstruc-
tion Acts, in \vbich the Supreme Court had occasion to 
consider that doctrine, and when you try to analogize the 
situation which Your Honor has posed, with tbe one which 
arises \Yhen tho Court has the problem of whether a suit 
against a Cabinet Officer is a suit against the United States, 
you find an entirely different situation. 

\:V e know that frequently when Cabinet Officers have 
been sueu and the United States has not been sued, as such, 
that this Court and other courts including the Supreme 
Court has determined that the action was an action against 
the United States. 

That is based upon certain considerations that I need 
not take the time to outline here. 

Certainly they are not the same considerations which are 
indulged in on the proposition which Your Honor has no\v 
posed, because tbe question of the power to sue the Presi-
dent of the United States flows from the doctrine of the 
separation of powers, as Your Honor knows, and the courts 
over the years have r.;eized every possible kind of excuse 
[fol. 1560] to avGid tho difficulty of that problem when the 
President was not named as a defendant. 

Xow, that is the test of ihe Rituation. In other wordR, 
I don't believe ihore is a case--there certainly is no case 
which I have over been able to read or:\<J..ve ever seen, where 
the court would indulg·e in the same kind of reasoning that 

do when you are considering this problem of a snit 
tho United States. 

In other words, in this situation the question is who 
is being sued; who is tc be enjoined. It is a matter of 
Rheer personality. 

The Court: Well, tbere is no doubt about the technical 
sihwiion, but, achwlly, if an injunction is granted its effect 

he to nullify a personal act of the President of the 
United States; would it 
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Mr. vYilson: Yes, but that is not the test of the prob-
lem. The test is the question of the exercise of the judicial 
power against the executive. 

Now, it does not go any further than the oftice of tho 
Chief J<Jxocutive. Your Honor knows that the Cabinet Of-
ficers are agents of the Executive. 

The Court: I would be very glad to have an ans1ver to 
this question, Mr. Wilson: 

Suppose the President personally was exceeding his au-
thority, could this Court issue an injunction against tho 
[foL 1561] President 

J\f r. \'Vilson: I would have considerable doubt about it, 
sir. 

rrhe Court: That is my feeling also. 
:Mr. \Vi1son: But if I ans\\'Crcd any differently from 

J\fr. Brom]cy, v\'O aro in accord on the result bocmJse we 
don't--

Tho Court: Your point is that you can sue a subordinate? 
Mr. \Vilson: Certainly. 
rrhe Court: Even though you may not sue the chief? 
Mr. Vvilson: I road again last night somewl1eres between 

midnight and breakfast this morning, :Mississippi against 
J ohnsoll, because I anticipated, with Your Honor's keen-
ness of mind, that this problem \vould arise. And I say 
yon can read J\Iississippi against Johnson from the Jlrf-'t 
wonl to the last and you como out with only one imprcs-

and that is that it i:,; a problem of tho personal action 
ag-ainst tlw person of the Chief Executive himself, and tlwt 
is tlw only way in which this question of the separation of 
powers arises in this picture. 

As I started to say to Your Honor a mome1lts ago, 
every Cabinet Officer is a member of the Executive Branch 
of ihe Government, every Cabinet Officer is an agent 
of the President, and yet no one would think for one moment 
I fol. 1562] that in an ordinary situation a suit ag·ainst a 
Cabinet Officer was n suit against the President of tlJC 
United States. 

Now, the only other thing I wanted to add is tliis: 'l1 ll8 
President in this case allowed for a margin of discretion on 
t1w pari of Secretary Sawyol'. In other words, Mr. 
dirl not stop by saying, in l1is order No. 1, "By virtue of 
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the authority vested in me by the President of the United 
States, I seize so and so." 

As I said to Your Honor in my argument, he added ad-
ditional words of high significance in this situation-"! 
deem it necessary"; not the President of the United Stnies 
speaking, Your Honor. This is the respondent Charles 
Sawyer. 

Charles Sawyer says: 

"I, Charles Sawyer, deem it necessary in the inter-
est of national defense that possession be taken of 
the plants. I, therefore, take possession.'' 

He has gone on record here as having made the final and 
fatal decision. He is, therefore, amenable to the processes 
of this Court under these circumstances. 

The Court: I will hear from the Government. 

ARGUMENT ON BRHALF OF THE DEFENDANT 

1Ir. Baldridge: May it please the Court, the complain-
'ants are here seeking the extraordinary remedy of a re-
[fol. 1563] straining order on the following grounds: 

One, that there is no power in the President to seize the 
steel plants. 

Two, on the ground of irreparable injury. 
Three, that the Government has an adequate remedy by 

existing statute. 
And, four, that no one vvould be injured by a few days' 

delay anyhow. 
Since, in order to secure this extraordinary remed.v it 

is necessary for the cornplainants to show irreparable in-
jury, we submit in tl10 absence of irreparable injury and 
in the absence of an remedy at law, they are not 
entitled to the order, and I should like to address myself 
first, briefly, io the qncRtion as to whether tbey have made 
out a case for irreparable injury. 

They have argued largely that the seizmre deprives tlwm 
of their property and their possession and right to control 
in the ordinary course of business; . 

That they are deprived of the right to negotiate and 
to bargain collectively; 

That it exposes the steel companies to the possibility 
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that they will have forced upon them a labor contract em-
bodying the recommendation of the vVage Stabilization 
Board; 

That it will destroy their relations with customers and 
[fol. 1564] interfere with existing contracts and injure 
their good will; 

That it \vill endanger their trademarks and that it 
amounts to a usurpation as well as an impairment of the 
rights of the stockholders. 

I submit, Your Honor, that the clear language of the 
executive order issued by the President, the operating 
order R o. 1 issued by the Secretary of Commerce, who is 
the deleg·ate, the direct delegatee of the President, as well 
as the telegraphic notice issued by the Secretary of COin-
merce to each of the steel plants, indicate that none of these 
alleged injuries are possible. 

And I call your attention to tho executive order, para-
graph 3, which provides that the Secretary of Commerce 
shall recognize the rights of the workers to bargain col-
lectively through representatives of their own choosing 
and to en,<:>;age in concerted activities for the purpose of 
collective bargaining, adjustment of grievances, or othm· 
mutua] aiel or protection, 

Now, there is nothing in that paragraph, Your Honor, 
t lwt deprives these concerns, or tlJe unions, of an oppor-
tnnity to bargain collectively. 

The Court: vYlwt do you say about the point made by 
counsel for the plaintiffs that what they really fear is ihe 
possibility-or they eall it the probability-that the Gov-
1 fol. 1365] ernment, during tlw period of Government op-
erntion, may enter into labor contracts with which the 
companies will be saddled after they resume possessio11, 
and tlwy will consider highly unfavoral>le to 

'\Vhat do you say about that 
l\lr. Baldridg·e: \Vell, first I think, Your Honor, tlwy have 

had adequate---
The Court: As I see it, that is the only real so-called ir-

reparable damage that they claim. 
Any'ii.'HY, it is the only one they1 have emphasized. 
1\fr. Balchidgc: Based on past histories of seizures of 

this type, research discloses that in only one instance 11Hi-i 
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the Government ever negotiated a wage contract with the 
union in a seized plant. 

That was the Krug-Lewis agreement, I believe, in 194f:i. 
In all other seizures-and there was one seizure in Lin-

coln's time of this type, under the general plenary po'.vers 
of the President, and there was one in Woodrow 's 
time, and there were twelve in .F'ranklin Hoosevelt's time--
and in none except the 1916 Krug-Lewis agreement was 
there any effort nor any agreement consumnmted in re-
spect to terms and conditions of employment as behveen 
the Government, who was operating the plants technically, 
[fol. 1566] and the unions. 

I submit, Your Honor, that paragraph 3 of the executive 
order not only permits, but it was deliberately designed 
to permit, as well as encourage, continued collective baJ'-
gaining as between the steel plants on the one hand and 
the unions on the other. 

The J.>resident, in his remarks last night outlining the 
reasons for the seizure of the plants, indicated that both 
sides had been called to vV ashingtou today for the purposes 
of bargaining as behveen themselves in an attempt to settle 
this very serious wage dispute. 

Now, as to their argument that the management would 
be interfered with and ousted, and dispossessed of tho 
possession of their plants, I call your attention to par;, 
graph 4- of the executive order, wl1ich reads: 

" ... The managements of t1w plants, facilities, and 
other properties possession of which is taken pm·-
r-mant to this order shall continue tbeir functions, ill-
eluding- the collection and disbursement of funds in 
the us11al and ordinary course of business in the namPs 
of their respective companies and by means of nny 
instrumentnlitics used by sueh companies." 

Like\Yise, in paragTaph 3 of the executive order it pro-
vides tJJa.t existiug rights and ohli.g·ations of hneh eo'll-
[fol. 1567] pnnieH si1al1 remain in fnl1 force nn(1 effect. am1 
there may be made, in due course, payments of dividends 
of stock and of principal, interest, sinking funds, and alJ 
other distributions upon honds, dehcmtures, and other obli-
g-ations, and expenditures, shall colltinuc io he made in i lw 
ordinary corporate fasbion. 
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Then in the delegatee's order No. 1, which is the order 
of the Secretary of Commerce, there is provided that the 
executive officers of the company shall be designated as 
ihe operating managers for the United States, and that 
they are to continue the normal operations of the plant 
i1JO same as though there was no Government seizure of 
any kind. 

is, as to Uw day-to-day operations of the plants, 
keepil1g of accounts, disbursements, and so forth. 

I submit, Your Honor, that based upon the speciiic pro-
visions of tfJG executive order, the operating order K o. 1 of 
the ;:-lee rotary o£ Commerce, tho President's delegatee, as 

as the tclep;rapltlc notice, there is no showing1. of irro-
Jmrable injury based upon the grounds advanced by com-
plainants. 

'I'he management is to continue to perform the usual func-
tlons of management. 

\Ve second, that the for a temporary re-
[foJ. 1368] straiuing order is untimely, not only because 
there has been 110 irreparable injury shmm, or tbreatoncd, 
hnt because these complainants have an adequate remedy 
at law. 

This, I submit--and it is our position--is a legal, taking 
lliH1er inherent executive powers of the President and 

bject to just compensa1io1l undo r the Fifth Amendment 
io the Constitution in the event damage is suffered and 

by them. 
1'he Court: \Vell, are you going to institute eminent do-

mni u proceedings 1 
Mr. Baldridge: vVe had not contemplated that, Your 

Honor. 
rrhe Court: 'vV ell, where there is a taking by eminent 

clomain, isn't there an obligation on the part of the Govern-
mont to institute eminent domain proceedings? 

1\lr. Baldridge: That is correct. We do not anticipate 
goiw:; that route. 

The Court: Beg pardon? 
Mr. Baldridge: \iV e do not anticipate going that route. 
The Court: In other words, you would remit these plain--

tiffs to the Court of Claims for action for 
J\Ir. Baldridge: That is correct. 
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The Court: Of course, the Court of Claims does have 
[fol. 1569] jurisdiction to reward damages for taking hy 
eminent domain. 

JVlr. Baldridge: That is correct. 
Tho Court: Where the Government fails to institute emi-

1Wllt domain proceedings. 
\\-ell, do you concede, then, that tllis is a taking hy cn1i 

nent 
)Jr. Baldridge: \Yell, we say that this is a legal seizme. 

That is subject to just compensation undN the Fifth 
Amendment in the event the parties can make a case. 

The Comt: I know, but I think I would like to it 
reasonably precise so there will be no ambiguity. 

Do you concede that an action for jnst compemmtion lies 
in tho Court of Claims for any effects of this seizure'? 

J\Ir. Baldridge: r:rbat is correct. vVe do concede, nnd 
\\'(' would1 like to make that clear. 

rrbo Court: Now, if the seizure is illegal, would Y011 C0ll-
eec1e or deny thnt there is a remedy for damages agaimd 
1J1c• United States under1 the Federal Tort Claims Ad'? 

l\Ir. Baldridge: 'We think there would he. 
rrlte Court: Do you concede that 
l\rr. Baldridge: Yes. 

[fol. 1f570-l Now, a word, Your Honor, aR to the power of 
tho President to seize under tho inherent executive powers. 
It is our position that this is not the proper time to present 
that problem. That is a legal problem on the merits and it 
is going to require more time. 

The Court: No, I think it is a proper time. Lthink that 
is one of tl1e matters that tJ1e Court weighs in determining 
whether or not to grant a restraining order. 

J\f r. Baldridge: Vv ell, if there is no irreparable---
Tho Court: I do not think you should just decline to argue 

that matter. 
Mr. Baldridge: vVell, I would like to submit a brief on 

it, Your Honor. 
The Court: No, I am going to decide the matter at the 

end of this argument. This is an application for a restrain-
ing order. I think the application would be defeated if I 
reserved decision and decided the matter ten days hence. 

I think I have to decide the matter today. 
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If this was a final hearing, that would be different propo-
sition. 

Mr. Baldridge: I call Your Honor's attention to Article 
2 of the Constitution which provides that the executive 
power shall be vested in the President of the United States; 
[fol. 1571] that the President shaH affirm that he will faith-
fully execute the office and wiil attest to the best of his 
ability, preserve, protect and defend the Constitution of the 
United States; that he shall be Commander-in-Chief of the 
Army and Navy of the United States; that he shall be the 
::;ole organ of tlw nation iu relations, and tlmt 
l10 shall take care that the laws be faithfully executed. 

vVe submit that these provisions of the Constitution are 
sufficiently broad that the executive powers vested in the 
President of the United States is, in itself, a grant to the 
Prm;ident of all executive power, not speciflcally divested by 
other provisions of the Constitution. 

The Court: vVbat is meant by "executive powers," l\fr. 
Isn't it the power to execute statutes? 

1\fr. Baldridge: vVell, among ot1wr things it is the power 
to protect the country in tinH:c's of national emergency 
whatever means seem appropriate to achieve the end. 

The Court: vVell, 1ww far would you carry 
l\fr. Baldridge: Vvell, wo don't think we have carried 

it too far in this particular instance, Your Honor. I don't 
know as I can discuss it-

The Court: Now, you say that this is really a taking by 
eminent dornain. Of course, the Government l1as the power 
[fol. 1572] of eminent domain; the Supreme Court has held 
that time and time again, but what perturbs me a little bit 
when you assert this to be a seizure by eminent domain, it 
was my understanding that eminent domain was a power 
that has to be exercised pursuant to an Act of Congress. 

Mr. Baldridge: vVe say it is a legal taking, Your Honor, 
subject to just compensation under the Fifth Amendment. 
We don't go so far as to take the position that it is a 
taking under the eminent domain powers. 

The Court: \:Vell, what kind of a legal taking if not a 
taking by eminent 

Mr. Baldridge: I am not prepared to answer that. 
The Court: Very well. 

LoneDissent.org



2fiG 

Mr. Baldridge: Now, the complainants have argued, 
Your Honor, that the Government had an adequate remedy 
by statute; that they did not have to move under the plenary 
powers which reside in the executive. 

\Ve submit that that is a matter that cannot be inquirnd 
into. 

rrhe Court: I don't think you need to argue that. lt is 
not for this Court to say which of several courses the 
President should have pursued. That is for the President. 
If he has legal power to pursue the course that tho Presi-
dent has pursued, the mere jytet that he had the choice of 
[fol. 157i3] some other course is nothing for the Court to 
pass on. 

:Mr. Baldridge: We think that is correct, too, Your Honor. 
I should like to say a word about the unclean hands poi11t 

that Your Honor brought up this morning. 
vYe understand-we have not had a full report, but a num-

ber of plants--
The Court: Beg pardon 1 
l\fr. Baldridge: A nmnber of tho plants have shut down 

in spite of the executive order. 
vVhat that amounts to is tlmt the complainants are in }wre 

on an application for a temporary reRtraining order, seek-
ing thiR Court's aRsiRtance in keeping the plants closed in 
order to assist them in the labor dispute. 

The Court: What do you say about Mr. Patton's 
ment that the reason they did not reopen the plants this 
morning was because they had to shut down tho furnaces in 
preparation for the strike, and that it takes time to start 
the furnaces going 

In other words, I gathered that Mr. Patton's point was 
that there was no contemplation of defiance of the President 
in failing to reopen the plants this morning, but it was 
merely due to the physical conditions. 
[fol. 1574] ·what do you say about 

Mr. Baldridge: If that be true, Your Honor, of courRe 
tlJat is a practical consideration that management has to 
meet. 

I understand that when a plant is shut down and the fires 
are banked, that it takes quite some time to get the plant 
into operating condition, that . is, its normal operating 
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condition. I don't know just the time. I have heard it 
variously estimated from up to two to three weeks. Just 
how far the fires are banked in furnaces of the various 
companies, we do not have that information. 

Mr. Bromley: I want to say for Bethlehem that we are 
uot closing any plants . 

.Mr. Gall: The same is true for Republic and Youngs-
town. 

Mr. Patton: I found out just ovelthe noon hour that our 
company has called its employees back in the normal 
course. 

As I said, first we have to get some pig iron before the 
employees in the open hearths could come in. Then the 
employees in the open hearths come in, and before we can 
start these mills, they have to have steel to roll in the mills. 
vV c lmvc been shut down now, and we cannot do it all in a 
minute, to reopen. 
[fol. 1575] The Court: vV ell, under those circumstances I 
don't think failure to. reopen the mill this morning should 
he considered as any circumstance adverse to the plaintiffs 
on this application. 

Mr. Baldridge: I should like to address myself briefly to 
a statement of one of counsel this morning, tbat this seizure 
i" n coercive effort to fo1·ce the companies to negotiate on 
the basis of the recommendations of the vVage Stabili-
zation Board. 

I think I need to go no further than to point out the 
l'Cnsons stated by the President last night in his radio 
nd<lress to the nation pointing out the reasons for the 
SU1Zl1l'e. 

\Ve are iu a period of, national emergency, in a defense 
1ll·or1uction situation, and it is necessary that production he 
constant and continuous as well as high in volume alH1 
quality, and that any interruption of that production effort 
would cause serious interference with our preparations for 
11ational defense. 

And just one more word, Your Honor, as to the Presi-
<1cmt's power to seize: I think in the last analysis it is 
fai1· to say that of the emerg·ency itself is suf-
ficient to create the power to seize under these circum-
stances. 

17-744-745 
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The Court: I think Chief Jm;tice Hughes said in one of 
[fol. 1576] his opinions that emergencies do not creat(• 
power. They may give an occasion for the exercise of 
power that has been dormant, but they do not create power. 

l\Ir. Baldridge: \V ell, under our Constitutional system, 
Your Honor, it seems to me that there is enough residmll 
power in the executive to meet an emergency situation of 
this type when it comes up. 

The Court: I think that whatever decision I reach, 1\fr. 
Baldridge, I shall not adopt the view that there is anyone 
in this Government whose power is unlimited, as you seem 
to indicate. 

l\h·. Baldridge: I was not indicating that, Your Honor. 
I just said I thought that the present emergency presented 
a sufficiently serious situation that it could be met by the 
residual powers that reside in the executive. 

'l'lw Court: Do you rely on the President's powers as 
Commander-in-Chief? You have not mentioned them at 
all, except in reading Article 2. 

You seem to place more virtue in tho first senteEco of 
Artiele 2 than in the lmvs constituting him Commander-in-
Chief. 

1\[r. Baldridge: Based upon all the pmvers that he has 
as an executive, including the powers that he has by virtue 
of his position as Commander-in-Chief. 
[ fol. 1577] J\Ir. Bromley: I have not heard, Your Honor, 
any ansvver to my inquiry as to whether Mr. Baldridge 
could toll us what l\Tr. Sawyer was going to do about in-
croasmg wages. 

'rho Court: PerharJs he doesn't know. 
l\[ r. Baldridge: I think I mentioned, Your Honor, that 

tho President mentioned over the radio last night tlwt 
he had asked both sides to come down and resume negotia-
tions. Further than that, I do not know what the situa-
tion is as of now. 

J\Ir. Bromley: vVell, I really press for some statement 
that our reopening of the plant--

The Court: Perhaps Mr. Baldridge is not in a position 
to make any statement as to what his client proposes to do. 

After all, Mr. Baldridge only represents him as l1is legal 
adviser and as his counsel, of course. 
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1\fr. Bromley: Yes, but he has been operating here with 
a pretty free hand about modifying and amending the r:I'ort 
Claims Act. I am not sure what good that concession will 
do me, by the way, when I get in the Court of Claims. 1 
hope it will be effective. I really don't think it will be. 

rrhe Court: I must say, Mr. Bromley, I don't agree with 
the construction you place on the jurisdictional cause of 
lfol. 1578] the Act. I think that jurisdictional cause is 
intended to create a right of action against the United 
States for the damages for a tort comrnitted by any officer 
or employee of the Government within the scope of his 
Govennnent activities, irrespective of whether the act is 
illegal or not. Even if it was not illegal, then of course 
there would not be a cause of action. Cause of action arises 
only for an illegal act. 

It is just like if a driver of a department store truck 
is guilty of negligence, he is not authorized to be negligent, 
but nevertheless if he is acting within the scope of his em-
ployment, his employer is liable. 

Mr. Bromley: Yes, but it is the exception, 1 subrnit to 
Yonr Honor. A man acting with due care, but under some 
governmental direction, whether valid or invalid--

The Court: It does not say ''direction.'' It says under 
a statute or regulation. 

Mr. Bromley: Regulation, yes. 
The Court: I don't say a directive to do a particular 

thing is a regulation. A regulation is one of general char-
acter. 

1\1 r. Bromley: And also I don't think Mr. Baldridge's con-
cession about condenmation is binding on the Government, 
or means anything to us plaintiffs. 
rfol. 1579] The Court: \Vell, there is a principle of lnw 
that tbe Government cannot be estopped by concessions 
made by its agents, but, however, J\lr. Baldridge is a suffi-
ciently high officer of the Department of Justice that I am 
sure the Department of .Justice will not repudiate his 
concessiOns. 

l\fr. Baldridge: I think I indicated, Your Honor, that just 
compensation would be paid if they can make a case. 

The Court: vV ell, of course, but the plaintiff vvould have 
to prove damages. 
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Anyone who seeks compensation for a leg·al taking of 
property must prove damages; otherwise he recovers a 
nominal damage of one dollar. 

But you admit there is a cause of action in the Couri of 
Claims for damages, if damages can be shown'? 

:!\Ir. Baldridge: That is correct. 
l\Ir. Bromley: I do call to Your Honor's attention again 

that I: think Your Honor should have, before Your Honor 
decides this motion, some indication from the Government 
as to whether they will maintain the status quo if Yonr 
Honor should deny our motion. 

The Court: Status quo as to what'? 
:Mr. Brornley: As to wages. 
If Your Honor fails to give us this restraining order nnd 

[fol. 1380] they walk out of here and sign a contract \Yitll 
the union, irreparable damage is irreparable, all(] is done, 
and I, think tbey ought to give us an assurance here that 
they will not do that until we could decide this very irnpor-
tant fundmnental question of law to which you }w ve ad-
verted and which we have been discussing here. 

The Court: vVould you like to· answer that? 
:\Ir. Baldridge: I cannot give assurauce as to that, Your 

Honor. As of this moment I do not know, but I do vvnnt 
to point out that if this temporary restraining order i::-; 
granted, it will be an order, in effect, to strike, because a::; 
of the moment there i::; no strike. When the seizure order 
went into effect at midnight last night, the president of 
the cro announced that the strike was off and the union 
would go back to work. 

Now, if a temporary restraining order is Pntered now, 
that order will have the effect of causing a strike and, as 
a matter of fact, it would be legalizing a strike by court 
order. 

Tbo Court: No, now, just a moment. You are not sug-
gesting that if this Court issues a restraining order, there 
will be a strike? 

J\fr. Baldridge: If a restraining order i::; issued, then tl1e 
situation remains, I suppose, in status quo prior to sci7.urc 
[fol. 1581] action, and what the means is that you Jmve 
notice that the union is going out on a strike as of a certain 
time. 
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The Court: You mean, in other words, that if I issued a 
restraining order, the status will revert to what it was 
before the President's seizure order took 

Mr. Baldridge: Yes. 
The Court: was that, 12 o'clock midnight'? 
Mr. Baldridge: 12 :01, I believe. 
The Court: I see your point. 

REPlN ARGUMENT ON BEHALF OF yOUNGSTOWN SHEET 
AND TunE 

Mr. If Your Honor please, Your Honor has been 
so very kind and I have talked so much, as my voice in-
dicates, that I don't to try your patience even as large 
ns I know that it is, but I cannot refrain, in closing in a 
couple of minutes from referring to Mr. Baldridge's com-
ment in dealing with this question of irreparable damage, 
that the President in his remarks last night in effect called 
tlw parties together to try to straighten this out. 

K OvY, I am not concerned about Mr. Baldridge's argu-
ments, I don't think--

The Court: You have taken a good deal of time, Mr. 
Wilson. vVhat is your point? 

lVfl·. I am coming· right to the point. I am 
[fol. 1582] concerned with what Your Honor said and I 
want to answer it, and that question is "We seem to have 
emphasized mostly the matter of the probability of this 
labor contract." 

I told Your Honor this morning, and of course you remem-
her it, that the problem is not only a problem of \vagcs and 
tlJC fringe benefits, but it is the imposition of a union shop 
upon the steel industry, a transformation not only treas-
m-y-wise hut policy-wise and operational-wise of the whole 
rcla tion:o;hi p. 

The Court: Oh, well, it is not for me as a Judge to de-
cide w1wther a union shop is wise or unwise. 

Mr. \Vil:o;on: Of course it is not. 
rrhe Court: And I shall not do so. 

\Vilson: And that is the reason that it is evidence 
of irreparable injury in thit> situation. 

Xow, let me elose with this thought, because \VC arc 
men and not boys; we are realistic; we find out that two 
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and two make four, and here is how they make four in 
this situation: 

The President, in paragraph 3 of his executive order, 
said that the Secretary of Commerce shall determine and 
prescribe terms and conditions of employment. ''Shall 
determine.'' Now, ]ast night this is what the President 
[fol. 1583] said, and I have the press release from the \Vbite 
House which cannot be disputed: 

''There has been a lot of propaganda to the effect 
that the recommendations of the vV age Board ·were 
too higb ; tbat they would touch off a new round of 
wage increases--" 

The Court: Now, gentlemen, it so happens that I did not 
hear the President's speech on the air last night. I did 
not know this matter was coming before me, and I did not 
know it until a few minutes before ten o'clock this morning, 
but I think it just as well that I did not bear the Presi-
dent because, if I heard it, yon might feel that hearing tbat 
speech might have influenced me one way or the other. 

Now, then, I don't think you should read it to me either. 
Mr. Wilson: I want to say this, if the Court please: I 

want to smile, too, but I am tired, and so is Your Honor, 
but let me make this observation in closing: 

In the first place, if there is any question about the 
speech being in the record, I would like to be sworn and 
identify the speech in my hand as the one that I heard the 
President render over the radio. 

The Court: I don't think that it is relevant to this pro-
ceeding before me. 

1\fr. vVilson: It is relevant, if the please, if 1 
[fol. 1584] may try your patience one last second. 

The Court: You are not trying my patience. The Court 
always enjoys hearing you, Mr. \Vilson. 

Mr. \Vilson: Thank you, Your Honor. Thank you very 
much. 

I want to refute the statement of Mr. Baldridge that tlw 
President has some kind of an open mind about this situ-
ation. The President says: 

''There has been a lot of propaganda. The facts 
are to the contrary. When you look into the matter, 
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you find that the ·wage Board's recommendations were 
fair and reasonable; they were entirely consistent 
with what has been allowed in other industries over 
the past 18 months; they arc in accord with sound sta-
bilization policies.'' 

And so on down there, and the effect of it is, when you 
put the two and two together, the President's declaration 
that the vVage, Board's findings are fair and his directive 
to Mr. Sawyer straightened out this question of labor rela-
tions, the two add up to an inevitable result of a labor con-
tract which will impose irreparable damages upon us. 

Tho failure of Mr. Baldridge to be able to say that that 
r fol. 1585] will not occur is in and of itself all that your 
Honor needs to grant the temporary injunction in this 
case. 

Tho Court: vVe will take a short recess at this time. 

(There was a brief informal recess, at the conclusion 
of which tbe proceedings were resumed as follows:) 

OPINION 

The Court (Holtzoff, .J.): On April 8, 1952, the President 
of the United States issued an Executive Order entitled" Di-
recting the Secretary of Commerce to take possession and 
operate the plants and facilities of certain steel com-
panies.'' 

rrhe principal position of this Executive Order reads as 
follows: 

"The Secretary of Commerce is hereby authorized 
and directed to take possession of all or such of the 
plants, facilities and other property of the colllpanicc-: 
named in the list attached hereto, or any part thereoi', 
as he may doom necessary in tbe interest of 11atioual 
defense, and to operate or to arrange for the operation 
thereof, and to do all things necessary for or incidental 
to such operation.'' 

Acting pursuant to this Executive Order, tho Secretary 
of Commerce took possession of the plants, facilities, am1 
r foJ. 15861 otber properties of certain companies engag'od 
in the manufacture of steeL Among them are the three 
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companies who are plaintiffs in the three actions now be-
fore the Court. 

The order of seizure was accompanied by a lengthy 
telegram addressed to the president of each company, 
whereby the president was being called upon, as a loyal 
and patriotic citizen, to serve as and was appointed oper-
ating manager for the United States of the properties of 
the company. 

The president of the company, as such operating man-
ager, was authorized and directed to continue operations 
for the United States. In other words, tho management of 
the company was in each instance left in cbarge of the 
operation of the plant, subject to' Government control. 

Three of the companies whose plants were so seized--
Bethlehem Steel Company, Republic Steel Corporation, aml 
Youngstown Shoot and Tube Company-have brought ac-
tions for an injunction and declaratory judgment agaim,;L 
Charles Sawyer, individually, and as Secretary of Com-
merce. In each instance, an application for a tcmpora r)-
restraining order has been made to restrain tho dofendmtt 
from continuing possession of the plant, and in any otlwr 
way from acting under the order of seizure. 
[fol. 1587] Au application for a temporary roRtrainillg 
order involves the invocation of a drastic remedy which a 
court of equity ordinarily does not grant, unless a very 
strong showing is made for the necessity and the desii·a-
bility of such action. The application is, of necessity, 
addressed to the discretion of the Court. It is not sufilcient 
to show that the action sought to be enjoined is illegal. It 
is, in addition, essential to make a showing that tho drastie 
remedy of an injunction is needed in order to }!rotect tho 
plaintiff's rights. 

In arriving at its decision, the Court must arrive at a 
balance of equities, and consider not only the alleged legal-
ity or illegality of tho action taken, but also otbcr circum-
stances that will appeal to the discretion of tho Court. 

There are several matters that the Court must weigh in 
this instance. Although, nominally, and technically, tlw 
iniunction, if granted, would run solely against the defend-
ant, Sawyer, actually and in essence it would bo an in-
junction against the President of the United States, he-
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cause it would have the effect of nullifying and stopping 
the carrying out of the President's Executive Order for the 

of the plants. It is very doubtful, to say tho least, 
[fol. 1588] whether a Federal Court has authority to issue 
an injunction against the President of the United States, 
in person. CJ.lhe State of :Mississippi v. Johnson, 41 \Vall. 
475.) ln that case, Chief Justice Chase made the follcnv-
ing statement, at page 500: 

'al'he Cong;ress is the legislative department of ihe 
Government. 'rho .President is tho executive depart-
rncnt. Neither can be restrained in its aetion lry tho 
judieial department, though the acts of both when per-
formed are in proper cases subject to its cognizance.'' 

'l'lle Con d, it. seerus to me, should not do by indi.recti ou 
what it could not do directly, irrespective of \Yhether the 
Court has the power so to do. It would seem to me tbat 
1l1is iR a consideration that should affeet the exerci:se of 
the Conrt 'B discretion. 

Another circumstance that must be com;idered is \:V'hether 
tlte plaintiffs will sustain irreparable damage if a temvo-
rai-y restraining order were denied. The Court heard 
eounsel at length on this point, bemtuse that is a matter that 
seemed to tho Court to be of vital importance. 'I'ho situ-
at.iou, as it presents itself at this stage, is that the president 
of each company, aucl his managerial staff, remain in con-
trol and are named as operating agents for the United 
[fol. 1589] States. rrhey have not been clispossesed or dis-
placed. They are still in possession and will continue to 
eondud the company's operations. 

rrrue, plaintiff's fear that other drastic Rteps may be 
taken which would displace the management or which would 
Sllpersode its eontrol over labor relations. It Reerm; to t1w 
( 'onrt that these possibilities al'o not sufficient to con-
stitute a slwwing' of irreparahle damage. If thet:<e posRi--
hilities ariRe, applications for restraining orders, if they 
:1re proper and well-founded, may be renewed and eo!l-
siclered. 

On the other hand, to issue a restraining order aga im;i; 
r. Sawyer, and in effect nullify an order of the President 

of the United States, promulgated by him to meet a nation-
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wide emergency problem is something that the Court should 
not do, unless there is some very vital reason for the Court 
stepping in. 

'[1he Court feels that the balance of the equities is in 
favor of the defendant, so far as the present application is 
concerned. rt1his conclusion. is fortified by the concessiom; 
of Government counsel, to the effect that, in any event, the 
plainiifis have an adequate remedy in suits for damap;es. 
Government counsel concedes that if, as they say it iR, the 
seizure is lawful and a legal taking of property, a suit for 
[fols. 1590-l5m] just compensation 1villlie in the Court of 
Claims against the United States. 

On the other hand, Government counsel further eoll-
that if the seizure is illegal, an action for damages lies 

against the United States under the Federal Tort Claims 
Act. The Court is of the opinion that such actions would 
lie. 

The fact that the plaintiffs have adequate rernedies by 
·way of actions for damages, and the considerations already 
stated, lead to the conclusion that the balance of equities 
requires a denial of a temporary restraining order. 'rhe 
motion for a temporary restraining order is denied. 

(The instant matter was concluded.) 
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[fol. 1592] [Stamp:] Filed May 5, 1952. Harry J\1. Hull, 
Clerk 

IN THE UNITED STATES DisTRICT CouRT FOR THE DrsTRICT oF 
CoLUMBIA 

Civil Action No. 1550-52 

THE YoUNGSTOWN SHEET AND TunE CoMPANY, anu THE 
YouNGSTOWN METAL PRoDucTs CoMPANY, Plaintifft;, 

v. 
CHARLES SAWYER, Defendant 

Civil Action No. 1539-52 

REPUBLIC STEEL CoRPORATION, Plaintiff, 

v. 
CHARLES SAWYEn, Defendant 

Civil Action No. 1549-52 

BETHLEHEM STEEL CoMPANY, et al., Plaintiffs, 

v. 

CHARLES SAWYER, Individually and as Secretary of Com-
merce, Defendant 

Washington, D. C., 
Thursday, April10, 1952. 

[fol. 1593] The above-entitled actions came on for hearing· 
on an oral motion to advance for trial before the Ron. 
·walter M. Bastian, United States District Judge, at 12:00 
noon. 

APPEARANCES 

On behalf of Plaintiffs The Youngstown Sheet and Tube 
nompany and The Youngstown Metal Products Company: 
.John C. Gall, Esq., and John J. Wilson, ]Jsq. 

On behalf of Plaintiff Republic Steel Corporation: 
.John C. Gall, Esq., Edmund L. Jones, Esq., Howard Boyd, 
Esq., and Thomas F. Patton, Esq. 
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On behalf of Plaintiff Bethlehem Steel Company, et al.: 
K Fontaine Broun, Esq., and Bruce Bromley, Esq. 

On behalf of Defendant: Homes Baldridge, Assistant At-
torney General, and Marvin Taylor, Esq. 

[fol. 15D4] PROCEEDINGS 

Mr. Jones: Your Honor please, we are here this morning 
in the case of Republic Steel v. Charles Sawyer, which was 
:filed yesterday for an injunction against 1\fr. Sawyer in con-
Hectiou with the seizure of the steel plants. I speak as one 
of the counsel for Republic Steel Company, and there are 
two cases that are on here this morning, tlle Sheet and rrube 
case and the Betl1lehen:1 case. 

Your Honor probably knows yesterday there was argued 
before .J uclge Holtzoff a nwtion for a temporary restraining 
order, IX.'hich the Judge denied. In view of the great seri-
ousness of this case and the necessity of a very prornpt 
determination as to the alleged right of the Government or 
of Mr. Sawyer to seize and take over the steel plants, we 
feel that it is imperative tl1at this emergency, which I 
believe is recognized by all, should be promptly decided. 
\Ve, therefore, arc here this morning to ask Your Honor to 
advance this case for trial and set it clown for a very prompt 
trial on its merits. 

The Court: Is there opposition to that? 
1\fr. Baldridge: Yes, Your Honor. 
The Court: Let me say this Court is going to disqualify 

itself. I have in a very modest portfolio acquired, I might 
say prior to going on Hw bench, I don't lmve much chance 
to acquire tl1em afterwards, a very small hlock of stock, 
[fol. 1395] namely, :30 shares in the Sharon Steel Corpora-
tion. ·while tbe Sharon Steel Corporation is not a party 
to either of those suits, its position is similar to those of the 
other companies which have filed suits and the Court there-
fore feels it sl1ould disqualify himself. 

I therefore refer this case to J udg;e Pine, if he could take 
it, or otherwise to the Assignment Commissioner for re-
assignment. 

Mr. Jones: ·would Your Honor consent to hear this mo-
tion if the Government would raise no question about 
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The Court: I think I would be a little embarrassed, I 
moan tho amount of my stock interest is about $1,000, I 
think; I assure you it isn't all I havo-----

1\fr. Jones_: It seems that is the minim us, Your Honor 
please. 

Tho Court: But on the other hand there may he criticisrn, 
particularly in a case where there is as much public interest 
as this one. 

Mr. Baldridge: I just want to say, Your Honor, the Gov-
ernment would have no objection whatever to your sitting 
on it. 

Tho Court: \V el1, very frankly, maybe I am over-
cautious, I am not trying to get out of hearing the case, I 
assure you gentlemen, it is one that interests me a great 
deal, but it may be ernbarrassing. 
[fol. 159(-)] l\Ir. -Wilson: \Vould Your Honor--excuse my 
voice. 

Tho Court: I understood you were arguing yesterday, 
is that it? 

Mr. -Wilson: Tho night air is bad for mo and I caught 
cold the night before last. 

The Court: Mr. \Vilson called me at my house at ll :30 
and I saw him at that time; one of the news 
services called me up at 2:00 o'clock in t11e morning and I 
haven't caug·ht up with my sleep yet. 

l\fr. Wilson: Would Your Honor ask your clerk, or 
would Your Honor yourself ask Judge Pine if h0 could see 
us if we came there now7 

The Court: I will be glad to do it now if you gentlemen 
will come in my chambers with me. TR there any way you 
gentlemen could agree on some date to 1war it 7 
-- Mr. Balclrid?;e: I clan 't think RO, Your Honor, we 'a like 
to go the usual route on the matter with respect to tho llear-
ing on the temporary injunction and tho final injunction. 

The Court: ViT ell, if you gentlemen will-I vvant to say, 
fhRt, I appr0ciate the Government's attitude and my un-
wi11ingneRs to go ahead, it does Rcem silly, probably will to 
outsiderR, beca1Ise of an interest Ruch as that, that I sl1onld 
dis(]nalify myself bnt, like Caesar's wife, I gncRs vYC have 
got to be above suspicion. 
[fol. 1597] If you gentlemen will como in my chambers, 
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I will call .Judge Pine and see if he will hoar it. If not, I 
will see that you do get a hearing before some otherJudgo. 

(\Vheroupon, the foregoing proceedings were concluded.) 

[fols. 1202-1203] [:H'ile endorsement omitted] 

U STATES DISTRICT CouRT FOR THE DisTRICT OF 
CoLUMBIA 

Civil Action No. 1539-52 

REPUBLIC STEEL CoRPOHATION, a New Jersey Corporation, 
Plaintiff, 

vs . 
. CHARLES SAWYER, Westchester Apartments, Washington, 

D. C., Defendant 

Civil Action No. 1549-52 

BETHLEHEM S'rEEL CoMPANY, ot al., Plaintiffs, 
vs. 

CHARL,Es SAWYER, Individually and as Secretary of Com-
merce of the United States of America, Washington, 
D. C., Defendant 

Civil Action No. 1550-52 

TnE YouNGSTOWN SHEET AND TuBE CoMPANY, a Body Cor-
porate, Y oungstmvn, Ohio; The Youngstown Metal 
Products Cornpany, a Body Corporate, Youngstown, 
Ohio, Plaintiffs, vs. 

CHARLES SA WYE n, W estcboster Apartments, \Vashington, 
D. C., Defendant 

Civil Action No. 1581-52 

.JoNEs & LAuGHLIN STEEL CoRPORATION, Plaintiff, 
vs. 

CHAHLES SAWYER, Westchester Apartments, Washington, 
D. C., Defendant 
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[ fol. 1204] Transcript of Proceedings-]'ile<l April 14-, 1952 

::\loTION TO ADVANCE THE ABovE-EN'ri'rum CAusEs OF AcTION 
FOR IIEAHING AND To SET THEM: DowN FOH TniAL ON THE 
l\IEnrrs AT THE EARLIEST PossiBLE DATE 

Washington, D. C., 
Thursday, April 10, 1952. 

Counsel for the parties in the above-entitled causes of 
action having, at 12 :20 o'clock p. m., on Thursday, April10, 
1952, in the court house in Washington, D. C., appeared in 
open court 

Before Honorable David A. Pine, Judge of the United 
States District Court for the District of Columbia, there 
being 

PRESENT: 

On behalf of Republic Steel Corporation: 
Messrs. Hogan and Hartson, by Edmund L. Jones, Es-

quire, and Howard Boyd, Esquire; 
Messrs. Gall, Lane and Howe, by John C. Gall, Esquire; 
Messrs. Jones, Day, Cocldey and Reavis, by Luther Day, 

Es(1uire, and T. F. Patton, Esquire; 

On behalf of Bethlehem Steel Company: 
Messrs. Cravath, Swaine & l\[oorc, by Bruce Bromley, 

Esquire, and 
Messrs. -Wilmer & Broun, by :BJ. Fontaine Broun, Esquire; 

[fol. 1205] On behalf of The Y Mmgstown Sheet amd Tube 
Company and The Youngstown 1J,1 etal Products Company: 

Messrs. Gall, Lane and Howe, by .T olm C. Gall, Esquire; 
John J. \¥ilson, Esquire; and 
,J. E. Bennett, Esquire; 

On behalf of Jones & Laughlin Steel Corporation: 
John C. Bane, Jr., Esquire; 
Walter I. McGough, Esquire; 
Sturgis \Varner; 
H. Parker Sharpe, Esquire; 
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On behalf of the Defendant herein: 

Holmes Baldridge, E8quire, Assistant Attorney General 
of the United States, and Marvin rraylor, Esquire, Assist-
ant Attomey General of the United States. 

rrhereupon the following procceedings were had: 

Proceedings 

J'llr. Jones: If your Honor please, we appreciate very 
much your agreeing to hear u8 on this very short notice. 

I appear this morning for the Republic Steel Corporation 
in the ease of Republic Steel vs. Charles Sawyer, which wa8 
filed yesterday. Tl1ere are three other companion case8; 
the ca8c by the Bethlehem Steel Company, the case by the 
Young8towu Sheet and Tube Company, and I believe .Tones 
& Laughlin have also filed. 

The Court: Yon say Bethlehem Steel 
[fol. 1206] vVell, l should make this disclosure to you. J\fy 
wife is tlJC owner of twenty or twenty-five shares of 
Bethlehem Steel Company. I don't know what the market 
is today, but I suppose that is valued at about a thousaml 
dollars. 

Now, if you to make any point of that, or if any of 
the other· counsel wish to make any point of that, why this 
is tlw tirne to do it. 

::\fr. Jones: vVe certainly wish to make no point. Know-
ing your Honor, I know that wouldn't have the slightest 
influence on your decision today. 

Mr. Baldridge: rrhe Government will be happy to have 
vour Honor sit. 
·· The Court: Very well, if you lwve no objection after the 
full disclosure, I will consider whatever this motion is. 

Mr. Jones: As your Honor probably knows, yesterday 
in three of these cases involving the seizure of steel plants, 
a motion fo1· a prclirninary restraining order was arguecl 
before .Juclge Ho1tzoff and bo denied the application. 

In view of the great Horiousness and importance of this 
case, \Yhicl1 1 tl1ink tho Government fully recognizos, we 
feel that it is of the utmost importanee to the parties in-
volved and to the country at large that this issue of the 
right of the President to direct the seizure of tbe property 
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of these companies be tested out at the earliest possible 
moment. 

vVe therefore are here this morning to respectfully move 
[fol. 1207] your Honor to advance this case for hearing 
and set it down for trial on the merits at the earliest possible 
date. 

The Court: Now, what was heard yesterday, a motion 
for a restraining 

Mr. Jones: A motion for a temporary restraining order 
without notice. 

The Court: You are not moving for a temporary injunc-

Mr. Jones: No, sir; but at the moment we want the mat-
ter finally decided on the merits. 

The Court: Take evidence and hear the whole 
Mr. Jones: Yes; such evidence as there may be. 
The Court: You are appeadng for Republic Steel? 
Mr. Jones: Republic Steel Corporation. I think that the 

motion that I just made will be joined in by the other plain-
tiffs in the other three cases. 

Mr. Wilson: Your Honor, I have no voice. I used it up 
on Judge Holtzoff yesterday. 

I appear for the Youngstown Sheet and Tube Company. 
What' Mr. Jones is saying is what I would like to say. 

The Court: Who else appears? 
Mr. -Wilson: Your Honor, may I present Mr. John C. 

Bane of Pittsburgh, who appears for Jones & Laughlin. 
He is a member of the Bar of the highest court of Pennsyl-
vania and of the United States Supreme Court. I should 
like to move his admission for the purpose of this case. 
[fol. 1208] The Court: Was he before the Court yester-
day? 

Mr. Wilson: No, sir; but he is not so far behind that it 
makes any difference, if your Honor please; if I may be :so 
bold as to suggest it. 

The Court: Then he is not pressing for a restraining 
order? 

Mr. Bane: I have not done so as yet. 
The Court: You move that he be admitted for the purpose 

of the 
Mr. Wilson: Yes. 

18-744-745 
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The Court: That will be done. 
Mr. Dane: Jones & Laughlin Steel Corporation got into 

this rather hurriedly. vVe filed our complaint late yester-
day after the hearing was closed. 

I haven't had time yet to discuss with my clients tho 
expedience of making an immediate motion for a restrain-
ing order. However, we do join in Mr. Jones' motion, 
I think if the trial is advanced it will enable us to get along 
without a separate hearing on a motion for a temporary 
injunction or for a restraining order, and probably save 
everybody's time. vVe can't say yet. 

The Court : How long will the trial take? 
Mr. Bane: I would have to consult these other gentlemen. 

I should think not a great deal of time, because the ques-
tion is primarily one of law. 

Mr. Jones: I would say, if your Honor please, not over 
[fol. 1209] two days. 

The Court: How can the case be advanced before an 
answer is :filed¥ 

Mr. Jones: Well, there, it seems to me, if your Honor 
please, that the Government recognizes the urgency and 
the importance and the emergency of this matter. 

Now, I don't think that the case could be advanced before 
answer is :filed, but I would think that the Gove1mment 
would be-should be and will be-just as anxious as we 
are to test out tho legality of this seizure. There is no 
reason why the Government, unless it wants to, should take 
the full twenty days in which to answer. I say ''The 
Government'': vV e are suing Mr. Sawyer in his individual 
capacity. 

Mr. Sawyer, represented by the Department of Justice, 
can :file the answer in a few days. We can then set the 
trial date. vV e don't want to press unreasonably, but we 
think this is a matter of such national importance that it 
should be prmnptly disposed of, and this very serious ques-
tion determined. 

Mr. Broun: Your Honor, before you proceed, I sllould 
like to say that I am local counsel for the Bethlehem Steel 
Company and am appearing in Case No. 1549-52. vVe also 
join in the same motion in that case that Mr. Jones has 
made in his. 

I abo take the opportunity to introduce to your Honor 
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Mr. Bruce Bromley of the New York Bar, and a member 
of the Bar of the Supremo Court of tho United States. 
[fol. 1210] I move that he be admitted for tho rest of the• 
proceedings. 

The Court: I will be glad to have you gentlemen in the 
case. 

Mr. Bromley: Thank you, your Honor. 
Tho Court: Is there anybody else for the 
What does the Government have to say? 
Mr. Baldridge: If tho Court please, we feel as do the 

moving parties that this is a most important matter for the 
courts to decide. Because it is an important and serious 
matter, as both sides agree, we don't feel that we should be 
rushed into an early trial. "\Ve are willing to go to trial 
within a reasonable time, but insofar as--

The Court (interposing): Those words are relative. 
\Vhat do you mean by "reasonable time"? 

Mr. Baldridge: Under the Rules--
The Court (interposing): And ''rushed into it"? 
Mr. Baldridge: Under the Rules, your Honor, we have 

sixty days in which to answer. 
The Court : Yes. 
Mr. Baldridge: And we would like the case to follow the 

usual course under the Rules. . 
Now, they have asked for a temporary injunction as well 

as for a permanent injunction. 
May I ask, is it your idea, sir, to combine these hearings 

on those two matters? 
[fol. 1211] Mr. Jones: Yes. In other words, if we can 
agree upon the date here for hearing this matter on the 
merits at a reasonably early date, there would be no neces-
sity for a temporary injunction. 

The Court: Well, if as one of the counsel says there is 
only a question of law, there is no reason why the whole 
matter shouldn't be decided in one proceeding. But I 
know of no rule, Mr. Jones, which permits me to advance 
the date of trial before the case is at issue. 

Mr. Jones: I must agree with your Honor on that. 
I was hopeful that the Government, because of the great 

emergency here, would consent to an early trial. 
Now, Mr. Baldridge has said "a reasonable time". We 

would like to know just what he means. 
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On the sixty day rule, if your Honor please, we take the 
position in the Republic Steel Corporation case that we are 
suing Mr. Sawyer as an individual. I think that Rule 12 
is applicable and that he is required to answer within 
twenty days, not sixty days. This is not a suit against the 
Government, and it is not a suit against a Government 
official. It just happens that the man at present designate!} 
to take over the steel plants happens to be a Government 
official. vVe are not suing him in that capacity. vV e are 
suing him in his individual capacity as the man who has 
seized our property, we say without right. 
[fol.1212] The summonses have been issued for twenty 
days. 

Mr. Baldridge: Mr. Sawyer, your Honor, is an officer of 
the Government, and in this particular case the delegatee 
of the Chief Executive. We think under those circum-
stances that we are entitled to sixty days as provided by 
the Rules. 

The Court: I am not called upon to decide that on this 
motion. 

If you are unwilling to :file an answer forthwith, or ·within 
two or three days, I don't see any grounds upon which I 
can advance the hearing until the answer is :filed. 

Mr . .Tones: May I ask Mr. Baldridge a question? 
Mr. Baldridge, would you be willing to have this case 

set down and get your answer in, and have it disposed of, 
let's say in the early part of May, or within thirty days? 

We don't want to rush you into :five days or six days. 
Mr. Baldridge: \Vell, in all frankness, your Honor, this 

matter is suddenly laid in our laps as counsel for the 
Government, just as it was with respect to the complain-
ants. It is a matter of tremendous importance. We want 
to make as thorough a preparation as we can. Until we 
have studied it a little more, I am not in a position to make 
any commitment as to an accelerated answer or a trial date 
other than that provided by the Rules. 

Mr. \Vilson: I should have thought, your Honor, that the 
Government of the United States would have known what 
[fol. 1213] the law was on this subject before the Execu-
tive Order was issued; and they wouldn't. have to make 
their research after the injunction suits were :filed. 

I mean no reflection upon Mr. Sawyer, whom I do not 
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know, but I certainly do regard the attitude of the Depart-
ment of Justice here today as one of stalling, and one of 
not being ready promptly to meet these issues. 

The Court: Well, under these circumstances, I know of 
no rule which permits me to advance the case for hearing 
in its present posture. That, of course, is without prejudice 
to the plaintiffs' right to move for a temporary injunction. 
Tlmt is the remedy provided by the Rules. 

1Vfr. Boyd: May I address your Honor on one phase of 
this? 

If the Court please, I would not like to have our motion 
--I speak on behalf of Republic Steel together with Jones 
& Laughlin-I would not like to have our motion in-
terpreted necessarily as seeking to shorten the period of 
time prescribed by law within which the defendant has to 
answer. The summons as issued in that case upon which 
I understand return has already been made by the Marshal 
ascribed to the defendant twenty days in which to answer. 
Could not the Court under those circumstances set this case 
down for trial immediately after the expiration of that 
twenty day period, and could not the Court at this time 
prescribe a date for trial on the merits twenty days hence? 
f fol. 1214] The Court: I think the motion is premature. 

Mr. Boyd: Does your Honor feel that we have to wait 
1m til the answer is 

The Court : Yes; because I see no way by which I could 
:-w.t a ease down for hearing on the merits until the case is 
at issue. 

1\f r. Boyd: I anticipate, of course, that the Government 
would not engage in any dilatory tactics. If they do, in a 
manner which would necessitate postponement of the trial 
date, that situation could be dealt with when the Govern-
nwnt 'B pleadings are made known to the Court. 

But I thought that at the present posture of the case, 
your Honor might prescribe a trial date that could be post-
poned in the event the Government files motions that would 
make a postponement of the trial date necessary. 

\Vould your Honor do thaH 
The Court: No; I will not do that. 
Is there anything else before me 1 
Mr. Wilson: Will your Honor indulge us a moment 1 
The Court: Yes; of course. 
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The Rules anticipate this by providing a remedy, to-wit, 
a motion for preliminary injunction. 

Mr. Wilson: Yes; thank you, your Honor. We are aware 
of that. 

Thank you very much. 

(Thereupon the instant hearing was concluded.) 

[fols. 1215-1217] Reporter's Certificate (omitted in print-
ing). 

[fol. 1218] [File endorsement omitted] 

UNITED STATES DrsTRICT CouRT IWR THE DISTRICT oF CoLUMBIA 

Civil Action No. 1550-52 

THE YouNGSTOWN SHEET AND TuBE CoMPANY, a body cor-
porate, Youngstown, Ohio; The Metal Prod-
ucts Company, a body corporate, Youngstown, Ohio, 
Plaintiffs, vs. 

CHARLES SAWYER, Westchester Apartments, Washington, 
D. C., Defendant 

Civil Action No. 1655-52 

THE YouNGSTOWN SHEET AND TuBE CoMPANY, a body cor-
porate, Youngstown, Ohio; The Youngstown Metal Prod-
ucts Company, a body corporate, Youngstown, Ohio, 
Plaintiffs, vs. 

CHARLES SAWYER, Westchester Apartments, Washington, 
D. C., Defendant 

Civil Action No. 1539-52 

REPUBLIC STEEL CoR,PORATION, a New J-ersey corporation, 
Plaintiff, 

vs. 

CHARLES SAWYER, Westchester Apartments, Washington, 
D. C., Defendant 
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[fol. 1219] Civil Action No. 1647-52 

REPUBLIC STEEL CoRPORATION, a New .Jersey corporation, 
Plaintiff, 

vs. 

CHARLES SAWYER, Westchester Apartments, vVashington, 
D. C., Defendant 

Civil Action No. 1732-52 

E. J. LAVINO & Co., Plaintiff, 

vs. 

CHARLES SAWYER, Westchester Apartments, Washington, 
D. C., Defendant 

Civil Action No. 1700-52 

ARMCO STEEL CoRPORATION, Plaintiff, 

vs. 

CHARLES SAWYER, Westchester Apartments, Washington, 
D. C., Defendant 

Civil Action No. 1549-52 

BETHLEHEM STEEr, CoMPANY, et al., Plaintiffs, 

vs. 

CuAHT,ES SAWYEH, individually and as Secretary of Com-
merce of the United States of America, Washington, 
D. C., Defendant 
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[fol. 1220] Civil Action No. 1581-52 

JoNES & LAUGHLIN STEEL CoRPORATION, Plaintiff, 

vs. 

CHARLES SAWYER, Westchester Apartments, Washington, 
D. C., Defendant 

Civil Action No. 1624-52 

UNITED STATES STEEL CoMPANY, Plaintiff, 

vs. 

CHARLES SAWYER, Westchester Apartments, Washington, 
D. C., Defendant 

Civil Action No. 1625-52 

UNITED STATES CoMPANY, Plaintiff, 

vs. 

SAWYER, Westchester Apartments, Washington, 
D. C., Defendant 

Transcript of Proceedings-Filed April 28, 1952 

MoTION FOR PRELIMINARY IN.TUNCTION 

Washington, D. C., 
Thursday, April 24, 1952. 

Counsel for the parties in the above-entitled causes of 
action, having at 10 o'clock a.m., on Thursday, April 24, 
1952, in the court house in Washington, D. C., appeared 
in open court 

[fol. 1221] Before Honorable David A. Pine, Judge of the 
United States District Court for the District of Columbia, 
There Being 

PRESENT': 

On behalf of The Youngstown Sheet and Tube Company 
and The Youngstown Metal Company: 

John J. Wilson, Esquire, John C. Gall, Esquire, and J. E. 
Bennett, Esquire; 
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On behalf of Republic Steel Corporation: 
Messrs. Hogan and Hartson, by Edmund L. Jones, Es-

quire, and Howard Boyd, Esquire; 
Messrs. Gall, Lane and Howe, by John C. Gall, Esquire; 
Messrs. Jones, Day, Gockley and Reavis, by Luther Day, 

Esquire, and T. F. Patton, Esquire; 
On behalf of E. J. Lavina & Company: 
James C. Peacock, Esquire, Randolph vV. Childs, I4Jsquire, 

and Edgar S. McKaig, Esquire; 
On behalf of Armco Steel Corporation: 
Joseph P. Tumulty, Jr., Esquire, and Charles H. Tuttle, 

Esquire; 
On behalf of Bethlehem Steel Company: 
Messrs. Cravath, Swaine & Moore, by Judge Bruce Brom-

ley; and 
Messrs. -Wilmer & Broun, by E. Fontaine Broun, Esquire; 

[fol.1222] On behalf of Jones & La,ughlin Steel Corpora-
tion: 

Messrs. Jones, Day, Gockley and Reavis, by Sturgis War-
ner, Esquire; and 

Messrs. Reed, Smith, Shaw & McClay, by John C. Bane, 
Jr., Esquire; 

On behalf of United States Steel Company: 
John Lord 0 'Brian, Esquire; 
Theodore Kiendl, Esquire; 
Messrs. Covington & Burling, by Howard C. Westwood, 

Esquire; and 
Roger M. Blough, Esquire; 
On behalf of the United States of Atnerica: 
Holmes Baldridge, Esquire, Assistant Attorney General 

of the United States, and Marvin Taylor, Esquire, Assist-
ant Attorney General of the United States. 

Thereupon the following proceedings were had: 

Proceedings 

The Court: Before we proceed, gentlemen, I should like 
to make a few inquiries to ascertain exactly what is before 
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me, and the names of the counsel in the cases that are before 
me. The Clerk seems to have some little uncertainty about 
it, and I should like to have information on the subject. 

Now, is the case of Bethle}Iem Steel Company, et al. vs. 
Sawyer before 

Mr. Broun: Yes, your Honor, it is. 
[fol. 1223] The Court: counsel represent 

Mr. Broun: I am E. Fontaine Broun of the vVashington 
:firm of Wilmer & Broun. 

Mr. Bruce Bromley of the firm of Cravath, Swaine & 
Moore of New York City, will speak for the plaintiffs in that 
case; and I take this opportunity, your Honor, in tho interest 
of saving time now to move his admission for this pro-
ceeding. 

The Court: The motion is granted. 
Judge Bromley: Thank you, sir. 
Mr. Broun: Thank you, sir. 
The Court: Mr. Bromley may participate. 
The Government is represented by whom 1 
Mr. Baldridge: Mr. Baldridge, Mr. Marvin Taylor and 

Mr. Slade. 
The Court : In all cases 1 
Mr. Baldridge: That is right. 
The Court: I shan't inquire as to the balance of the cases 

as to whom the Government representatives are. 
The United States Steel Company vs. Sawyer, No. 1625-62. 
Mr. 0 'Brinn: Justice, the United States Steel Company 

will be 1·epre:-:cnted OH thi;; argilll.IOllt by Jlr. rl1hoodore Kieudl 
of the Bar of N mv York City; <m;11 respoetfully move at thiR 
time his admission for JlUflJOSeH of this argument. 

The Court: Your motioll is granted. You may partici-
pate. 

Mr. Kiendl: rrhank you, sir. 
[fol. 1224] The Court: United States Steel vs. Sawyer 
No. 1624-52. 

Mr. 0 'Brian: 'rl1e same counsel. 
The Court: E. J. Lavino & Co. vs. Sawyer, No. 1732-52. 
Mr. Peacock: May it please the Court, this case is a little 

different from the other cases. It has everything in it that 
the other cases have, and \Ve abide by the argument to be 
made for the industry generally. But in addition it has a 
further factor that wo are engag·ed in the manufacture of 
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steeL vVe are not a party to this controversy; and we also 
submit that we are not within the terms of the order, entirely 
i rrespectiv'e of its validity or invalidity. 

\Ve are represented by myself, ,James C. Peacock and l\I r. 
Handolph \V. Childs of the Philadelphia Bar. I would like 
to move his admission for the purposes of making the argu-
ment in this case. 

The Court: Motion is granted. 
Mr. Peacock: I ask thnt it be sufficient time after the 

general argument for his presentation of the general fea-
tures of this case. 

Tho Court : Very well. 
You mean during the argument? 
1\fr. Peacock: vVell, we don't want to inject this extra 

feature into the general industry case. But we do want to 
be sure to get on today because we want any decision in our 
case to be premised on both considerations. 
[fol. 1225] Tho Court: Very well. 

Jones & Laughlin Steel Corporation vs. Sawyer, No. 
1581-52. 

Mr. \Varner: Jones & Laughlin Steel Corporation is 
represented by myself, Sturgis \Varner, of the firm of Jones, 
Day, Gockley and Reavis, here in ·washington; and by John 
C. Bane of the Pennsylvania Bar. 

The Court: B-a-i-n? 
Mr. \Varner: B-a-n-e. 
Jf I may I would like to rnove for the admission of Mr. 

Bane to argue the case in behalf of Jones & Laughlin. 
'rhe Comt: rrhc motion is granted. 
Armco Steel Corporation vs. Sawyer, No. 1700-52. 
JV[r. Tumnlty: Armco Steel Corporation is represented by 

myself, .Joseph P. Tmnulty, Jr., and Mr. Charles H. Tuttle, 
General Counsel of those companies. JVIr. Tuttle will pre-
Rent the case in behalf of the plaintiffs; and I respectfully 
move his admission for the purpose of this proceeding. 

The Court: Very well. 
Republic Steel Corporation vs. Sawyer, No. 1539-52. 
Mr . .Jones: If your Honor please, Republic Steel is repre-

sented by myself, Edmund L. Jones, Mr. Howard Boyd, Mr . 
• John C. Gall and Mr. Luther Day of Cleveland. At this time 
I would like to move Mr. Day's admission for the purpose of 
argument of this case. 
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[fol. 1226] The Court: The motion is granted. 
Republic Steel Corporation vs. Sawyer, No. 1647-5 2. 
Mr. Jones: The same counsel. 
The Court: Y onngstown Sheet and Tube Company vs. 

Sawyer, No. 1550-52. 
Mr. Wilson: If your Honor please, Mr. John Gall and 

myself of the local Bar appear for Youngstown in two cases, 
No. 1550-52 and No. 1655-52. l\f r . • T. E. Bennett of Youngs-
town, General Counsel of tlw corporation, is here. If he 
should have occasion to speak I should like to move his ad-
mission for the purposes of this case. 

The Court: The motion is granted. 
Now, in order to avoid repetition so far as that is possible, 

have counsel made any arrangement among themselves for 
any particular one of them to present the case generally? 

Mr. Bromley: Yes, your Honor; I think we have. vV e 
have agreed that Mr. Kiondl representing the United States 
Steel Company should boar the brunt of the argument and 
make the initial presentation, and the rest of us I take it will 
confine our remarks thereafter to matters which are not 
repetitious. 

The Court : Very well. 
Is the same true of tho Government? 
Mr. Baldridge: Yes, your Honor. 
The Court: Or rather Mr. Sawyer. 

[fol. 1227] Mr. Kiendl: rl'bank you, your Honor. 
Mr. Baldridge: There will b() a single a rgnment in refer-

ence to all of tbo cases involved. 
Tho Court: I have had an opportunity overnight to scan 

-and I use the 1vord '' ;;;e:m'' ndvisorUy-the papers filo<1 by 
the defendant. 

I sec that thoro hn:-; lH'E'll pln c·ud on wy <lesk this morning 
numerous files, prosumn bly many briefs. Do counsel think 
that I would get more assistance in hearing argument if I 
took an hour now and attempted to go tbrough their papers'? 

Mr. Kiendl: If your Honor please, speaking for the 
United States Steel Company, I think it would be to tbe ad-
vantage of the Court if yon heard argument first; and it may 
save the necessity of going through all of these papers. 

The Court: V cry well; you may proceed. 
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Oral Presentation on Behalf of United States Steel Company 

By rrlwodore Kiendl, Esquire: 

l\ir. Kiendl: May it please the Court, this is an applica-
tion by the United States Steel Company primarily for an 
injunction restraining what we consider to be the imminent 
threatened changes in the terms and conditions of employ-
meut of a steel employee. 

The TTnited States Steel Company today has approxi-
mately 200,000 or more such employees. The Secretary of 
Commerce, the defendant, J'vfr. Sawyer, was directed by an 
[fol. 1228] Executive Order to take possession of such steel 
mills as he deemed in his discretion necessary to be taken 
to continue t11e uninterrupted flow of steel into industry; 
and Mr. Sawyer was directed to operate those steel mills. 

Now, at the outset, we desire to call your Honor's atten-
tion to what we consider to be an important situation. This 
is not in any sense the situation which existed before your 
colleague, Judge Holtzoff, when there was argument before 
him a few weeks ago on April 9, 1952. 

'l1here the situation >vas thic;: Three of the steel com-
panies, Youngstown, Republic and Bethlehem, had brought 
c:nit ag·ainst Mr. Sawyer in his official capacity individually, 
and they joined in a motion for a temporary restraining 
order. After argument before Holtzoff he decided 
that ihere was no irreparable damage shown, but in that 
co11nection he stated-in order to be absolutely accurate I 
would like to read his statement-he stated, and I am read-
illg· from Page 84 of the transcript of that record: 

'' rrrue, plaintiffs fear that other drastic steps may be 
taken which would displace the management or would 
supersede its control over labor relations. It seems to 
the Court that these possibilities are not sufficient to 
constitute a showing of irreparable damage. If these 
possibilities arise, applications for a restraining order, 
if they are proper and well founded, may be renewed 
[fol. 1229] and considered." 

,Judge Holtzoff there did decide that in considering the 
question of the balance of equities, the balance of conven-

LoneDissent.org



28G 

rences, there was not sufficient to enable him to issue the 
requested temporary restraining order. 

Judge Holtzoff there decided-erroneously, we think, and 
\VG will try to point out 1vhy-that the three steel companieR 
had a perfectly sufficiently adequate remedy at law. 

in our memorandum, in our Point :B'ive, we discuss 
that t-Jiiuation, and I would like to briefly call your Honor's 
attention to some of the decisions that we think hold squarely 
that where the seizure is illegal there is no possibility of 
obtaining an adequate remedy at law under the Fifth 
Amendment of the Constitution for compensation for the 
taking of private property. 

"\Ve call attention to the fact that in the Hooe case-if 
that is the proper way to pronounce it--

The Court: IR that in your Point Five"? 
Mr. Kiendl: That is in our Point Five. I just want to 

read one or two sentences from it. It is 218 U. S., and I 
haven't the pagination on my paper, if your Honor please. 

The Court: Your Point Five. 
Mr. Kiendl: I haven't it because the brief wasn't finished 

until very late this morning. 
[fol. 1230] Page 3 of Point :B'ive. 

There the Supreme Court said: 

''The constitutional prohibition against taking prop-
erty for public use without just compensation is directed 
against the Government, and not against individual or 
public officers proceeding without the authority of legis-
lative enactment. The taking of private property by an 
officer of the United States for public use, without being 
authorized, expressly or by necessary implication to do 
so by some act of Congress, is not the act of the Govern-
ment.'' 

And another case on the next page, your Honor. The 
United States vs. North American Transportation and 
Trade Company. Court in 1920 said: 

"In order that the Government shall be liable, it must 
appear that the officer who has physically taken posses-
sion of the property was duly authorized so to do, either 
directly by Congress or by the official upon whom Con 
gress conferred the power.'' 
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And another case in the Supreme Court in 337 U. S., Lar-
son vs. Domestic and Foreig'n Commerce Corporation, on 
Page 5. 

'!'he Supreme Court there said: 
'"l'hcre is uo dai1:1 that action constituted an uncon-

[fol. 1231] stitutional taking. There could not be since 
i1w respondent admittedly has a remedy in a suit for 

of contrad in the Court of Claims, only if the 
Administrator's action \\'as witllin his authority could 
such a snit be maintained." 

Consequently we contend that. whereas here the seizure 
was wholly illegal and wholly Ulleonstitutional, there can 
be no remedy under tlmt line of eases . 

.Judge HoltzoiT alRo decidccl, and vve think clearly er-
roneously, that an adion would Jic under the Federal Tort 
Claims Act. In that c-onnection we point out in the same 
section of the brief at Pages 8 and D, that the language of 
the Act and the decisions constrning are diredly against 
that proposition. 

The Act provides Hwl. tbe States has given its 
e<mscnt to suits hmwd en Hw of an employee 
while acting within tlJC sc:ope of hi:-; offlee or employment. 
Here there is no negligence on t118 pn rt of the Secretary 
of Commerce Hwt is even remot('ly al1eged; and certainly 
lle was not acting within tLe r;cope of his office or em-
ployment if his acts iHegnl and unconstitutional as 
the plaintiffs here contend. 

By a specific provision of that very Court of Claims 
Act this situation was exempted. The Act is not applica-
ble to any claim based npon an act or omission of the em-
ployee of the Government exGreising clue eare in the ex-
[fol. 1232] ecutiou of a statute 01· regulation, whether or 
not such statute or rcgulatiom' be valid. 

That llas been construed by cases---there arc seven of 
thern, I think thai vYe set down ou Page 9 of Point V of our 
brief. That baR been constrnl.'d io include an Executive 
Order. 

?\ow, if the decision in those cases, Old King Coal Com-
pany, .Jones, Lautedmch, fJ'oleclo, Boyce, and J\IcCrary are 
correct, thc11 the 1J01ding; of Judge Holtzof£ on a short and 
1n·coliminary nrgnmcmt, we: U1ink, is demonstrably in error. 
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Now, passing from the situation before Judge Holtzoff 
to the situation that now confronts your Honor, it is the 
contention of the United States Steel Cornpany that the 
situation has been drastically changed. And I think tho 
best way to demonstrate to your Honor that that situation 
has drastically changed is to point out the important events 
that transpired in connection with this issue chronolog-
ically. 

Now much has been said in the Government affidavit and 
will probably be said by counsel for the Government about 
the fact that here was an imminent threat to our national 
safety and our national defense. 

I want to point out to your Honor first that we will go 
back to the year 1950, December 16, when, as your Honor 
[fol. 1233] will recall, there was a Presidential Proclama-
tion on tho existence of a national emergency, and this 
situation was then somewhat foreseen. 

But I will skip from that declaration of tbe national 
emergency down to the year 1951 and to the end of that 
year December 22nd. On December 22nd, 1951, there was 
an Executive Order referring to the dispute that had arisen 
between steel management and steel labor to t be \Y ago 
Stabilization Board. That was nine days before a strike 
had been called by the Steel \:V orkers Union of the C.I.O., 
and nine days before tho expiration of tho contract be-
tween the Union and tbe steel company. 

Early in January, the Stabilization Board, to 
whom the President had referred this dispute, appointed 
a six man panel, consisting of two public mernbers, h,yo 
industry members, and two labor members, and they 
brought in a report after extended hearings on March 13, 
] 952. That report is part of the opposing papers of the 
Government. 

That panel report resulted in a board report, the ·wage 
Stabilization Report. As that report is of some importance 
in the disposition of this coJ1troversy, I want to take the 
liberty of calling it to your Honor's attention by summariz-
ing some of its more important provisions. 

The Court: What is its relevancy? Tbe controversy 
[fol. 1234] between the steel companies and the Union is 
not before this Court for adjudication. 

M:r. Kiendl: Not at all; your Honor. But the recom-
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mendations made by tho \Vage Stabilization Board touch 
on the very increases of wages and changes of terms of 
cmployment that tho Secretary of Commerce has threat-
ened to put into effect. \V e want to show what the effect of 
those changes, if adopted by the Secretary of Commerce, 
will be. 

The Court: On the basis of irreparable injuryo? 
Mr. Kiendl: Apparently that, your Honor, of course. 
The Court: vVhat is the other part "I 
Mr. Kiendl: Tho other part of it is to show that in re-

ality what the Government is trying to do now is not to 
preserve the production of steel in this country, but to 
force on management, ou industry, these increases in 
wages that t11e C.I.O. have den>anded, and to some extent 
k1ve been recommended by the \Yage Stabilization Board. 

1'lw Court: How docs Uw motive any relevancy"? 
Mr. Kiendl: The motive, I don't think that has any rel-

eyancy, if your Honor please, but the facts have an im-
llortant bearing on the effect of tho Secretary of Commerce 
taking tl10 threatmwd action. I am only going to sum-
marize the dollar amounts involved so that your Honor will 
get a. picture of what this amounts to. 

'!'he dollar damages here m·e ahnost incalcula blc, and 
[ fol. 12Bf5] I propose to demonstrate to your Honor that 
they are not the small amounts that were involved in the 
appropriately nanwd case, the Pe\vee case, tl1at was two 
thousand dollars, hut tl1is nms into hundredR of millions, 
literally. 

\Tow, I wonld like to call your Honor's attention, if I 
may, briefly, to the summary of recommendations made 
hy the \Vage Stabilization Board in that report. I prom-
iPe not to take much time doing it. 

The Court: 1'lw time has not been limited. My inquiry 
vvas to ascertain its relevancy. 

3.fr. Kiondl: Yes, your Honor. I understand that, but 
I wanted to show you that I will try to conserve your Hon-
or 'R time as much as I possibly can. 

rrhe first recommendation is regarding a general wage 
increasr, r1nd tl1ere t1JC recommendation was that the wage 
increnRe be cents an hour until the middle of the 
year; then 2:Y:! cents more; and then 2% cents more. 
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The recommendations regarding the geographical differ-
ential your Honor will nmd in tho moving papers and in 
the briefs. They have a differentia] in the steel industry 
whereby in the southern plants the en1ployees receive ten 
cents less per hour than in other parts of the country. The 
recommendation of the Stabilization Board there was 
that that wage differential be reduced to 5 cents an hour. 

Then there was a recommendation regarding a shift dif-
[fol. 1236] ferontial. These are some of the fringe bene-
fits that your Honor will read in these papers. 

The shift differential, increasing the second shift from 
4 cents an hour more to 6 cents an hour; and the third 
shift from 6 cents an hour more to 9 cents an hour. 

Then on the question of holidays, Hw Board recom-
mended that the employees be given two times the hourly 

for Sunday work instead of one and a half times. 
And on the question of vacations you had to work for 

twenty-five years before you were entitled to three weeks 
vacation with pay. That was reduced to fifteen years. 

Then tl1ere was time and a quarter allowed for Sundays, 
where the custom and practice of the industry was to pay 
tl1e same rate on Sunday as on every other day. 

Finally-and perhaps even more important-the \Vage 
Stabilization Board report recommended that there be put 
into eiieet a compulsory Union shop provision. 

After that report came in a steel strike was called for 
one minute of twelve on the morning of April 9, 1952. 

On the day before, on April 8th, the steps taken which 
are lwre involved were these: 

The President issued an Executive Order No. 10,340. In 
that order the Seeretary of Commerce was authorized to 
take possession of all the plants he deemed necessary to 
insure the continued and uninterrupted fiow of the produc-
[foi. 1237] tion of steel. 

The President in his order said that that continued fiow 
of steel was indispensable to the national defense and the 
national safety, and that any stoppage in the work in the 
steel plants and industry which had stoppage or substan-
tially an industry which had stoppage would prove dis-
astrous; and by speeific provision of that Order, Para-
graph 35 stated that the Secretary of Commerce should 
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have the power to determine and prescribe the terms and 
conditions of employment. 

Now that Executive Order is attached to and made a part 
of our complaint as Exhibit C. Accompanying tlwt Execu-
tive Order there is an exhibit B attached to our Complaint, 
the Order No. 1 that J\Jr. Sawyer issued taking possession 
of all the plants included in the list, and they are prac-
tically every steel plant in the United States. 

The Court: l\[ay I interrupt you right there? 
J\Ir. Kiendl: Yes; your Honor. 
The Court: ·wm you inform me percentagewise the 

amount of the industry represented in this court this morn-
ing? 

Mr. Kiendl: 1\'fy best guess would be it would be close 
to one hundred percent. 

The Court: It is very substantial, isn't it? 
Mr. Kiendl: Very substantial percentage. 

[fol. 1238] The Court: I notice that there are a great 
many others named in the Order No. 1 who are not before 
tbe Court this morning. 

1\Ir. Kiendl: They haven't brought suit, some of them, as 
y0t, jnst like we brought our suit somewhat later than 
Bethlehem. 

The Comt: They arc small compnnies 7 
Mr. Kiendl: Comparatively small. I think all of the 

big companies, it is safe to say, are represented here. 
Judge Bromley says it is closer to seventy per cent that 

are represented. 
rrhe Court: Seventy per cent 7 
"l\[r. Kiendl: That is what I am informed. 
Now, on April 8th, after this General Order of the Sec-

of Commerce was issued, he sent a telegram to the 
United States Steel Company, taking possession of all its 
11lants. That telegram is made part of our Complaint as 
Exhibit A. 

Now, in answer to that telegram, and we think this is im-
portant, ::\Ir. ]"'airless of the United States Steel Company 
sent a telegram to l\f r. Sawyer. H is not very long, and 
I take the liberty of reading it. 

"I acknowledge receipt of your telegram of April 
9th.'' 
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