INDEX

CITATIONS
Cases: Page

Marshall Field & Company v. National Labor Re-

lations Board, 318 U. 8. 253_________________ 9
May Stores Co. v. National Labor Relations Board,

326 U. 8. 376 - ___ 9
National Labor Relations Board v. Seven-Up

Bottling Co.,344 U. 8. 344__________________ 9
Transcontinental Gas Pipe Line Corporation, In

re, F. P. C. Docket G-1842_________________ 3,6

Statute: .
Natural Gas Act, 52 Stat. 821, as amended, 15
0. 8. C. 717, et seq.:
Section 19 (b) oo oo _. 1,4,8

327681—55



Juthe Supreme Gourt of the Hnited Stutes

OcroBER TERM, 1954

No. 45

FEDERAL PowER CoMMISSION, PETITIONER
v. ’

CororaDo INTERSTATE GAS COMPANY

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
OF APPEALS FOR THE TENTH CIRCUIT

REPLY BRIEF FOR THE FEDERAL POWER COMMISSION

‘We believe that our main brief disposes of the
various contentions advanced by Colorado. How-
ever, since the Company strenuously presses argu-
ments predicated on the specification, in its
application for rehearing, in regard to the Com-
mission’s calculation of the income tax component
of the cost of service, further elaboration on this
point, beyond the summary comment in our main
brief (p. 17, fn. 6), may be helpful to the Court.

The argument in Colorado’s brief based on this
specification is not completely clear. While the
primary contention appears to be that this speeci-
fication was sufficient under Section 19 (b) of the

Natural Gas Act to preserve for judicial review the
1)
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question of the validity of the merger condition (Br.
pp. 15-19), there are also indications in the brief
(see e. g.,, pp. 12, 15) that Colorado’s point is
that, although the assigned error as to the income
tax component was not the basis of the Court of
Appeals’ reversal, the error thus assertedly com-
mitted by the Commission constitutes an alter-
native and separate justification for that judg-
ment. FEach of these arguments is without merit.

1. Taking the second contention first, it is clear
that the alleged error as to the income tax com-
ponent cannot constitute an alternative ground
for the reversal below. The exclusion of the
$456,665 item of income tax from the cost of serv-
ice stemmed from the Commission’s finding of a
$420,000 loss from gasoline operations. Since
this loss was, under the merger condition, to be
excluded from cost of service, the result was to
reduce Colorado’s income tax liability under the
Commission’s computation by $456,665. The in-
come tax item was dependent upon the exclusion
of the gasoline loss, which, in turn, depended
upon the validity of the merger condition. The
consequence is that the total exclusion ultimately
dependent upon the validity of the merger con-
dition embraced not only the $420,000 gasoline
loss but also the related income tax, or a total
(including a State income tax component of
$13,700) of $892,000. See the Commission’s main
brief, p. 6, fn. 3. Thus, even if the Company
were correct in its view as to the income tax (as
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distinguished from the gasoline loss), the correct-
ness of that contention could not support a judg-
ment based on consideration of the entire $892,-
000. Moreover, the Court of Appeals expressly
recognized that its holding that the merger con-
dition was invalid and its concomitant reversal
of the exclusion of the gasoline loss will ‘‘require
further consideration of the item of federal income
taxes as an element of the cost of service” (R. 277).
These two considerations remove any possibility
that the alleged error in computing the income
tax component at $456,665, even if committed by
the Commission,* could support the reversal below
on the invalidity of the merger condition.

' We do not, of course, concede that the Commission’s cal-
culation of the income tax component was erroneous. On
the contrary, we believe the computation to be entirely cor-
rect, and consistent with the Commission’s established prac-
tice of allowing as income tax the actual tax liability to be
incurred. See, e. g., In r¢ T'ranscontinental Gas Pipe Line
Corporation, F. P. C. Docket G-1842, at R. 112, and p. 17 of
Colorado’s Br. Colorado’s argument on this score appears
to be that since the Commission for regulatory purposes elim-
inated the gasoline loss from the cost of service, the Commis-
sion should have computed the income tax liability as if the
gasoline loss had not been incurred. The Commission’s re-
fusal to adopt Colorado’s approach, Colorado urges, has the
effect of further reducing the return allowed. But the fact
is that, under Colorado’s theory, its income tax liability
would be artificially increased to a figure $456,665 in excess of
the actual tax liability. Since this sum would be retained
by Colorado, and not actually disbursed as taxes, the result
would be, as the Commission pointed out (R. 127-128), that
the actual return to Colorado would be increased by the
$456,665 less the resulting additional income tax, and thereby
offset in substantial part the gasoline loss. On the other
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2. Noris Colorado’s claim any more substantial
if it be that its objection in the application for
rehearing to the income tax component satisfied
the requirements of Section 19 (b) of the Gas
Act, so as to preserve for judicial serutiny the
validity vel non of the merger condition.

(a) In dealing with this matter, it is important
to stress Colorado’s explicit admission that its
specification of errors in regard to the gasoline
loss itself ‘“‘assumed’ ‘‘the propriety of the de-
duction’ if the loss were properly determined
(Br. p. 16, fn. 10, emphasis added), and went only
to ‘‘contentions in regard to the method, the fail-
ure to use the appropriate factors under the
adopted method, the lack of substantial evidence
to sustain the conclusion that there was a loss,
and to the contention that the method adopted
violated the certificate condition (R. 98-103, 106—
114)”’ (Br. p. 16, see also pp. 2, 12). As already
shown in our main brief (pp. 14-25), those assign-
ments fall far short of satisfying the require-
ments of Section 19 (b) of the Gas Act, particu-
larly when they are read against the background
and history of the merger condition.

(b) Since the specifications dealing with the
gasoline loss—which was directly related to the
condition—did not raise the issue of the condi-
hand, under the Commission’s approach Colorado would re-
ceive the full return to which it was entitled, less, of course,

the gasoline loss in accordance with the terms of the merger
condition, together with the actual taxes based thereon.
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tion’s validity, it is extremely unlikely that the
issue would be raised by the specification dealing
with the income tax component—which, while
stemming from the gasoline loss, bore only indi-
rectly upon the merger condition. And the plain
fact is that the condition’s validity was not raised
by the income tax specification. On the contrary,
that specification, like those dealing with the gas-
oline loss, appears to have accepted the condition’s
validity as a basic premise.

Specification No. 40, the sole specification on the
income tax component, alleged merely (R. 103):

40. The Commission erred in not allow-
ing to Colorado Federal Income Taxes and
State Income Taxes, associated with the
534 per cent rate of return found by the Com-
mission to be reasonable and, in fact the
Commission has reduced the allowed rate of
return from 534 per cent to 5.01 per cent.
Clearly, the wording of this specification fell far
short of apprising the Commission that Colorado
was by indirection attacking the condition, which
Colorado had affirmatively pressed upon the Com-
mission in the merger proceeding and which it
had not questioned directly in the specifications
dealing with the gasoline loss (see the Commis-
sion’s main brief, pp. 14-25).

Nor would the discussion in the application for
rehearing relative to this specification so advise
the Commission. See R. 112-114. As the quo-
tation from the Commission’s opinion in In re
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Transcontinental Gas Pipe Line Corporation,
Docket G—-1842 and the detailed calculation there
set out (R. 112, 113) make clear, Colorado was
questioning, not the merger. condition nor even
the method used in determining the loss from
gasoline operations, but rather the method used
in calculating the income tax. Any possible
doubt on this score is dissipated by Colorado’s
express statement, immediately following what it
was claiming as the correct calculation of $642,264
for income taxes, to the effect that ‘‘[t]his tax,
assuming all other determinations of the Com-
misston to be correct, is properly calculated’
(emphasis added) (R. 113).

That Colorado did not understand its Specifi-
cation 40 to raise any question about the merger
condition is further shown by (1) the statement
in its petition for review filed with the court
below, claiming that the Commission erred (R.7):

(¢) In disallowing $456,665 in 1952 Fed-
eral income tax allowance because of an
alleged loss in hydrocarbon or gasoline ex-
traction operations which pursuant to a
condition tn a previous order of the Com-
mission was not to be considered as a part of
the cost of service * * *. [Emphasis added.]

and (2) the statement in its brief in the court
below, after repeating the comment in its appli-
cation for rehearing (see supra, this page), that

This it [the Commission] has done on
the basis that the alleged loss on gasoline
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operations is not a part of the cost of serv-
ice. (R.4727 [now R.127].)

Assuming there is a loss and granting that
such loss s not part of the cost of service,
there is no reason to reduce Colorado’s Fed-
eral income tax allowance * * *, The
merger order merely provides that loss
properly determined is not part of the cost
of service. [Emphasis added.]

Separately and together, these declarations by
Colorado in its application for rehearing before
the Commission, its petition for review by the
Court of Appeals, and its brief below, prove that
the Company did not itself view its claim of error
as to the income tax component as raising any
issue on the validity of the merger condition.
Similarly, the Commission did not understand
Colorado’s Specification 40 as in any way attack-
ing the merger condition. Rather, the Commis-
sion regarded this specification as, on the one
hand, assuming both the validity of the condition
and the propriety of the gasoline loss deduction
and, on the other hand, as attacking only the
correctness of the income tax calculation (R.
127-128) :
We have found that the loss on gasoline
operations should not be considered a part
of the cost of service and with this finding
Colorado does not take issue. Colorado
would have us compute its federal and
state income tax liabilities on the basis of
earnings which do not reflect a reduction
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in the cost of service of the $421,537. To
accede to Colorado’s contention, however,

is to nullify the removal of the $421,537

from the costs which the customers of
Colorado should bear. [Emphasis added.]

(¢) Apparently recognizing that its income tax
specification did not in and of itself attack the
merger condition, Colorado argues that the Com-
mission was apprised that the validity of the
merger condition was in issue by the allegations
that the Commission’s action on income taxes
resulted in a reduction in the Company’s return
and that the exclusion of the gasoline loss also
had a similar result (see Colorado’s Br., pp.
16-21). But, as already indicated, Colorado had
alleged specific error in regard to the Commis-
sion’s calculation of income taxes—an alleged
error not only without bearing on the merger con-
dition but explicitly assuming its validity. Such
an allegation—even more, since more remote,
than the specification on the calculation of the
gasoline loss—Tfailed to inform the Commission
that the merger condition was under attack. See
our main brief, pp. 18-20. Consequently, even
assuming, as Colorado contends (Br. pp. 17-18),
that the gasoline loss and the income taxes were
fused by the Commission, the Company’s assign-
ing as error of the Commission’s method of cal-
culating income taxes falls far short of preserving
for judicial review, under Section 19 (b), the
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merger condition’s validity. For Colorado’s
complaints as to both components of the “fusion’’—
gasoline loss and income tax—assumed that the
condition was valid and proceeded from that
point. '

Moreover, to construe the income tax specifica-
tion as putting the Company’s return in general
issue would not help Colorado here. Since there
are many elements which go to make up the
return, such a general assignment would not ad-
vise the (Commission which of the numerous com-
ponents of the return were being questioned.
Certainly, it would not apprise the Commission
that, having espoused the condition in the merger
proceeding, Colorado had reversed its position and
was now attacking the condition. For that reason,
as we have pointed out in our main brief, pp. 20—
21, the support which Colorado seeks from May
Stores Co. v. National Labor Relations Board,
326 U. 8. 376, does not exist, and this case falls
squarely within the principle applied in Marshall
Field & Company v. National Labor Relations
Board, 318 U. S. 253; and National Labor Rela-
tions Board v. Seven-Up Bottling Co., 344 U. S.
344. And as we have also noted in our main
brief, pp. 24-25, the fact that this is a rate case,
in which Colorado challenges the ‘‘end result’’ of
the rate set by the Commission, does not change
the rule.



10
CONCLUSION

For the foregoing reasons, and those set out
in our main brief, the judgment of the court
below should be reversed to the extent that it
invalidates the condition pursuant to which the
Commission excluded from cost of service Colo-
rado’s losses from the gasoline operations.

Respectfully submitted.
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