
SUBJECT INDEX 

PAGE 

INTEREST OF THE .AMICUS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

SuMMARY OF ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 

Argu~nent: 

PoiNT I. Although originally the First Amendment 
forbade the abridgement of all speech and press 
we must now recognize that the ideas underlying 
the First Amendment fall into three distinct and 
separate categories ...................................................... 3 

(a) In the area of seditious words, the Govern-
ment has the power to abridge freedom of 
speech and press .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. . 5 

(b) In the area of ''merchandise words,'' the 
Government has the power to abridge free-
dom of speech and press .. .. .. .. .. .. . . .. . . .. . .. .. .. . .. .. . .. 6 

(c) But in the area of ideas qua ideas, the Gov
ernment may not abridge freedom of speech 
and press .............................................................. 7 

PoiNT II. Section 1461 of Title 18 of the United States 
Code, 62 Stat. 768, 69~ Stat. 183, invades the re
served powers of the States in violation of the 
First, Ninth and Tenth .Amendments...................... 8 

(a) The Constitution delegates no power to the 
Federal Government to regulate community 
morals .................................................................... 10 

[I] 

LoneDissent.org



II 

(b) ·The Constitution delegates no power to the 
Federal Government to regulate speech or 
press ..................................................................... . 

(c) ~Congress cannot invoke the commerce power, 
the postal power or the power to regulate im
ports as a basis for regulating such speech 

PAGE 

11 

or press ................................................................ 12 

(1) The First Amendment was intended to 
prohibit regulation of speech and press 
by the Federal Government under any 
enumerated power .. . .. .. .. .. .. . .. .. 13 

(2) The purpose of the First, Ninth and 
Tenth Amendments is subverted if 
speech and press can be regulated by the 
Federal Government as incidents to ex
ercise of the commerce, postal or impor-
tation powers .. ..................... ............. 15 

(d) Power over speech and press is in the States 
alone ...................................................................... 19 

(1) An Amendment to forbid State regula-
tion of speech and press was rejected...... 20 

(2) The Ninth and Tenth Amendments re-
iterate State power ... .... .. .. .. ........... ..... .. ..... 21 

(3) Nationwide standards for judging "ob
scenity" do not exist .. .. . .. .. .. .. .... .. .. .... .. .... .. . 23 

( 4) Federal obscenity law interferes with 
the power of the States to mold the 
moral standards of the community.......... 25 

PoiNT III. The power residing in the States over 
speech and press is not beyond all Federal con-
trol ................................................................................. 27 

LoneDissent.org



III 

PoiNT IV. If the Federal Government does possess 
power in this area, the Federal obscenity statute 
is unconstitutional in that it violates the First 

PAGE 

and Fifth Amendments ............................................ 29 

(a) Freedom of expression is the rule . . . . . . . . . 29 

(b) "Obscene" cannot be defined............................ 32 

(c) "Obscenity" depends on an infinity of vari-
ables which render the law completely uncer-
tain ........................................................................ 33. 

(d) The uncertainty of the standard is shown by 
the contradictory results of recent obscenity 
proceedings .......................................................... 35 

(e) The uncertainties of the obscenity laws ren-
der them void for vagueness under the Fifth 
Amendment .......................................................... 37 

(f) The rule of certainty is particularly impor
tant when First Amendment rights are af-
fected .... ......... ... ... ...... ... ..... ... ...................... ... ....... 38 

CoN,cLusroN . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39 

Consents to filing of brief Amicus: 

Letter of consent from Petitioner's attorney........ 40 

Letter of consent from Solicitor General of the 
United States ...................................................... 41 

LoneDissent.org



IV 

Appendix: 

Memorandum on the lack of causal connection 
between exposure to printed and visual ma
terials and participation in anti-social con-

PAGE 

duct or behavior . .. ................ ... .. . .. ... ... .. .. .. ... .. ...... 42 

1. Present state of Man's knowledge of such 
causal relationship ... . . ..... ...................... ...... 42 

2. Irrational judicial oddities employed to 
compensate for absence of evidence of 
causal relationship ... . . .. .. .... . . ... .. ... .. .. ... .. .. ... .. . 52 

3. Societal scars created by lack of consti
tutional standards for control of sexual 
stimuli ............................................................ 58 

TABLE OF CASES 

Associated Press v. National Labor Relations Board, 
301 u. s. 103 (19,37) ....... ··········· ........... ········ .. ....... ...... 15 

Attorney General v. ''God's Little Acre'', 3·26· Mass. 

281 (1950) ······································································ 36 

Bantam Books v. Melko, 14 N. J. 524 .............................. 32, 36 
Beauharnais v. Illinois, 3.43 U. S. 250 (195·2) ................ 22 
Black & White Taxicab v. Brown & Yell ow T'axicab, 

276 u. s. 518 (192,7) ......... .................... ................... .... 24 
Burstyn v. Wilson, 343 U.S. 49·5 (195·2) ................ 4, 2.9, 30, 38 
Busey v. District of ·Columbia, 138 F. (2) 59,5 (1943) 30 

Commonwealth v. Gordon, 66 Pa. D. & Co. R. 101 
(19'49), aff'd 1616 Pa. 120 (1950) .............................. 49 

Dennis v. United States, 341 U. S. 494 (1951) .............. 5, 30 

Electric Bond and Share Company v. Securities and 
E;xchange Commission, 308 U. S. 419· (1937) ........ 7 

LoneDissent.org



v 

PAGE 

Erie R. Co. v. Tompkins, 304 U. S. 64 (1938) ..... ... . .. . 24 
Ex Parte Jackson, 96 U. S. 727 (1877) ........................ 17 

Gibbons v. Ogden, 9 Wheat. 1 (1824) . .. ... .. ... ... . ...... ... .... 15 
Gitlow v. New York, 268 U. S. ·652 (1925) .................... 23 

Hannegan v. Esquire, 327 U. S. 146 (1946) ... .. . . ... . .. .. . .. 16 
Herndon v. Lowry, 301 U. S. 242 (1936) ................ 29, 37,38 
Holmby Productions, Inc. v. Vaughn, 350 U. S. 870 

(1955) ... .. . . . .. . . . . .... ........ ...... .. . . . . . .... ......... ... . .. .. . . . . 38 

James Clark Distilling Co. v. vVestcrn :Maryland R. 
Co., 2.42 U.S. 311 (1917) .......................................... 28 

Kunz v. New York, 340 U. S. 290 (1950) ..... 38 

National Labor Relations Board v. Ford l\!Iotor Co., 
114 F. 2d 905, cert. denied 312 U. S. 716 (1941) . ... 15 

Near v. Minnesota, 283 U. S. 6·97 (1931) ........................ 8 

Palko v. Connecticut, 302 U. S. 319 (1937) . .. .... .... .... .. ... 23 
Parmelee v. United States, 113 F. (2) 729 (1940) ........ 32 
Pike v. Walker, 121 F. 2d 37, cert. denied) 314 U. S. 

625 (19·41) ... . . . . . . ....... .. . .. . . . . . . . . . .. .. .. . . . . . ..... .. . . . .. .. .... .. . ... . .. 17 

Roth v. Goldman, 172 F. (2) 788 (1949') .... 32,50 

Schenck v. United States, 249 U. S. 47 (1919·) .............. 5 
State v. Lerner, 81 N. E. (2) 282 (1948) ..... .... .. .... ... .. . ... 32 
Stromberg v. 'California, 283 U. S. 359 (1930) .............. 38 
Summerfield v. Sunshine Book Co., 221 F. (2) 42 

(1955) ... ································································ 36 
Sunshine Book ·Company v. Summerfield, 128 F. Supp. 

564 (1955) ······························· ................................. ...... 36 
Sunshine Book Company v. Summerfield, No. 12.622, 

May 31, 1956 . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . .. . . . . . . .. . . .. . . . .. . .. . . . . . . . 36 

Thomas v. Collins, 323 U. S. 516 (1944) ........................ 29, 30 

LoneDissent.org



VI 

PAGE 

United States, ex rei. Milwaukee S. D. Pub. Co. v. 
Burleson, 255 U. S. 407 (1920) .................................. 16 

United States v. CIO, 335 U. S. 106 (1947) ............ ....... 37 
United States v. Dennett, 39· F. 2d 564 (1930).............. 25 
United States v. One Book (Ulysses), 72 F. (2) 705 

(1934) ................... ............................................. .... ..... ... 35 
United States v. Roth, 237 F. (2) 796 (1956) .......... 32, 47, 51 
United States v. Levine, 83 F. (2) 156 (1936) .............. 33 
United States v. 4200 Copies Int 'l Journal, 134 Fed. 

Supp. 490 (19·55) .......................................................... 36 

Walker v. Popenoe, 149! F. 2d 511 (1945) ...................... 25 
West Virginia Board of Education v. Barnette, 319 

u.s. 624 ........................................................................ 30 
Whitney v. California, 2.74 U. S. 357 (1927) ...... ... 6 
Winters v. New York, 333 U.S. 507 (19·48) .............. 29, 37,38 

'CONSTITUTION AND STATUTES 

First Amendment ............. Passim 

Fifth Amendment . .. ........... 31 29, 37 

Ninth Amendment .................................................. .......... Passim 

Tenth Amendment ......................................................... . Passim 

Fourteenth Amendment .. .. .. . .. .. .. . .. .. .. .. .. .. .. . .. .. . ... .. . . . .. .. .. .. 3, 27 

Title 18, United States Code, Sec. 146·1 ...................... 8, 10, 37 

Title 18, United States Code, Sec. 1462 .......................... 8, 9 

Title 19, United States Code, Sec. 1305 .. .. .......... 8, 9, 10 

Tariff Act of 1842, 5 Stat. 5,66 .. .. .. .. . .. .. .. .. .. .. .. . .. .. . . .. . .. . .. .. . . 18 

Post Office Act of 1825·, 4 Stat. 102·.................................... 18 

Alien & Sedition Acts ........................................................ 14, 20 

LoneDissent.org



Vll 

TREATISES AND OTHER AUTHORITIES 

PAGE 

1 Annals of Congress, 432, 437, 438, 441, 732, 755, 
756 ........................... " ...... 13, 14, 20, 21, 22 

Anon., "Dames and Death", Harper's Magazine, 
May, 1952 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . .. .. . . . .. . . . .. . 61 

Bender, A Dynamic Psychopathology of Childhood, 
227, 229, 230 (1954) .................................................... 46 

Chafee, Government and Mass Communications, 210 
(1947) ············································································ 33 

Cong. Globe, 24 Cong. 1st Sess. 36, 150, 164, 165, 347, 
348, 351, 354, 539 .. .. .. . . . .. . .. .. .. .. . . .. . . .. . . . .. .. .. . . .. . . .. . . .. .. .. .. .. . 18 

Elliott's Debates (1854 ed.) .............................................. 11 
Elliott, The Virginia and Kentucky Resolutions of 

1798 & 1799 (1832) .. .. ............ ............... .... ......... .... .. .. .. 15 
Ellis and Brancale, The Psychology of Sex Offenders, 

93-5 (1956) ································································· ... 51 
Ernst & K.atz, "Speech: Public & Private", 53 Col. L. 

Rev. 620 (19'53) ............................................................ 6 
Ernst & Seagle, To The Pure * * *, 234ff, 249-255 

(1928) ............................................................................ 31, 49 

The Federalist (J. C. Hamilton ed. 1864) 631................ 12 
Frankfurter, "John Marshall & The Judicial Func-

tion," 69· Harv. L. Rev. 217, 225-226 (1955) ............ 20 

Gellhorn, Individual Freedom. &!; Governmental Re-
straints, 59, 61-2 (1956) .............................................. 43, 50 

Hart, "Power of Government Over Speech & Press", 
29 Yale L. J., 410, 412 (1920) .............................. 11, 12, 13 

Hearings and Reports Nos. 62, 1466 & 2055 of the 
Subcommittee to Investigate Juvenile Delin-
quency, 84th Congress .. .... ................... ..... ... ... .... .. .. .... 44 

LoneDissent.org



VIII 

PAGE 

Jahoda, The Impact of Literature, 16,44 (1954).......... 48 

Karpman, The Sexual Offender and His Offenses, 360 

(1954) ············································································ 50 
Kinsey, Sexual Behavior in the Human Male, 164-5 

(1948) ············································································ 49 

La Farge, ''Mickey Spillane and His Bloody Ham
mer", The Satt~rrday Review, November 6, 1954.... 60 

Larrabee "The Cultural Content of Sex Censorship", 
20 L. & Contemp. Prob. 685 (1955) ........................ 60 

Laswell, Censorship, 3 Encycl. Soc. Sci. 290, 294 
(1930) ............................................................................ 59 

Legman, Love and Death, 9, 10 (1949) .... ........ ......... ..... 60 
Lewin, "Facts and Fears about the Comics", Na-

tion's Schools, 46-8, 52 .............................................. 46 
Lockhart & McClure, "Obscenity and the Courts", 

20 L. & Conte1np. Prob. 587, 595· (1955) .. 42 
Lockhart & McClure, "Literature, The Law of Ob

scenity, and the Constitution", 38 Mirvn. L. Rev. 
328-9·, 371-378 (1954) .................................................. 52, 58 

McKeon, Merton & Gellhorn, The Freedom to Read, 
National Book Committee, 76 (1956) ...................... 43 

Miller, Crisis in Freedom, 168 (19·51) ... ... ........ .. ............ 20 

New York Times, September 2, 1955 .............................. 46 

Post Office Circular 2, 12-1-54 15_4.22 .............................. 28 

Ramsey, "The Sexual Development of Boys", 56 
.Amer. J. of Psychology 217, 222, 223 (1943).......... 49 

Senate Rep., 118, 24th Oong. 1st Sess. 1-3 (1836) ........ 17 
Senate Rep., 62, 84th Cong. 1st Sess. 12 (1955) ............ 44 
Sherwin, "Female Sex Crimes", Sex Life of the 

American Woma·n and The Kinsey Report, 177-8 
(1954) ............................................................................ 50 

Warren, The Making of the Constitution, 754 .............. 19 

LoneDissent.org



IN THE 

Supreme Court of the United States 
October Term, 1956 

No. 582 

SAMUEL ROTH, 
Petitioner, 

v. 

UNITED STATES OF A~IER.ICA, 
Respondent. 

BRIEF OF MORRIS L. ERNST 
Amicus Curiae 

Interest of the Amicus 

For more than 40 years at the bar I have had the great 
good fortune to be involved in First Amendment causes. 
In the writing of books and articles, more than I now like 
to recall, I have had a deep and satisfying concern with 
the problems of censorship over the mind of man. 

I surmise that such enjoyed dedication to this important 
sphere of the law prompted the· Solicitor General to give 
permission to the filing of this brief-in opposition, I as
sume, to what may be his own position. I express here 
my gratitude together with a hope that this brief may be 
of some slight aid to the Court. I speak only my own mind 
and not that of any other person or group. 
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Summary of the Argument 

The First Amendment must be construed in the light 
of its historical development if we are constitutionally to 
resolve the problems which have arisen in connection with 
the attempted regulation of freedom of speech and press. 
In that light, we must now recognize that there are three 
different areas of ideas which claim Constitutional protec
tion. Of these, the Federal Government has the power to 
regulate the two groups which embrace seditious words 
and "merchandise words," respectively. But the third 
group, which is here termed that of Ideas qua Ideas, con
sists of those ideas which have as their purpose purely 
their impact on the mind of man; and it is this last group 
which carves out an area in the realm of ideas which the 
First Amendment places beyond the power of the National 
Government. 

This construction of the First Amendment is in accord 
with the fundamental concepts underlying the Ninth and 
Tenth Amendments by which there was reserved to the 
States the regulation of the morals of the community. The 
absence of centrally decreed uniformity in this area of 
folkways and morals is vital to the preservation of Federal
ism in this Republic. 

The history of the Constitutional Convention, of the 
Bill of Rights and of proposals debated in the earlier Con
gresses makes it abundantly clear that it was not the intent 
to grant to the central government by way of the postal, 
commerce or importation powers legislative authority in 
those -areas reserved implicitly in the original Constitution 
and explicitly by the First, Ninth and Tenth Amendments 
to the States. The statute here involved hears witness to 
the fulfillment of the prophetic fear that the Congress will 
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seize upon these powers to base claims to those reserved 
powers of the states. 

The only qualification which may be imposed on the 
power of the states over speech and press in the areas of 
Ideas qua Ideas is that which is ordained 'by the 14th 
Amendment. 

''Obscenity'' being a word incapable of precise defini
tion and dependent in any particular situation upon an in
finity of variables cannot serve as a Constitutional basis 
for predicating criminal liability. The Fifth Amendment 
for bids this. 

The evil aimed at is unclear; proof of the causal rela
tionship between the material protected by the First 
Amendment and the supposed evil does not exist at this 
moment of our history. 

POINT I 

Although originally the First Amendment forbade 
the abridgement of all speech and press, we must now 
recognize that the ideas underlying the First Amend
ment fall into three distinct and separate categories. 

Freedom for all material that goes to the mind of man 
is a concept historically impressive. Yet few would deny 
that our present Constitutional attitudes concerning this 
concept are less than precise. Since the days of the Found
ing Fathers, totally new pressures on the Republic have 
arisen and have compounded the imprecision of the 
concept. 

It is my thought that the resolution of the present 
Constitutional confusions and dilemmas may be assisted 
hy examination of the distinctions between the three 
streams of ideas with which the freedoms of speech and 
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press are presently concerned. I suggest that Consti
tutional history indicates that a clarification is now neces
sary in terms of the distinctions between that speech and 
press which affect, in one sector, the preservation of 
governmental sovereignty; that in a second sector, trade 
and commerce in Things; and that in a third sector, ideas 
qua ideas. 

The goodness or badness of ideas in this last sector 
can be tested only over the ages, and on such a gamble 
do we predicate our way of life. 

Man has ever had a fear of ideas. The first clearly 
pronounced target was blasphemy during the early ages. 
Then, as the power shifted from the church to the state 
and from clergy to kings, the threat of the fearful became 
fixated upon sedition. Thereafter followed the Industrial 
Revolution and the Distributive Revolution, the latter 
utilizing words and ideas as auxiliaries to merchandise; 
and the Court found it constitutional to abridge the speech 
and press employed to solicit and to sell. The last target 
of the censorious, first attacked in England around 1860 
and in our land around 1870, is obscenity in printed ma
terials, accompanied by presumed dangers of anti-social 
sexual behavior. 

The first area, in which censorship was born, that of 
blasphemy, is no longer significant, for the Government 
does not undertake to punish blasphemy, nor does it under
take to define what blasphemy might be. Neither are the 
states permitted to legislate test acts founded upon the 
criteria of blasphemy. Cf. Bu;rstyn v. Wilson., 343 U. S. 
49·5 (1952). 

But in three other areas into which I am persuaded 
speech and the flow of the press have by force of history 
become divided, Government has undertaken to regulate 
the words which may be promulgated and received by the 
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public. I suggest that in two of these areas regulation 
may be constitutionally proper while in the third area it 
is absolutely prohibited. Without violating the First 
Amendment, the Governn1ent may justifiably permit 
abridgement of frccdmn of speech and press in the area 
of sedition and in the area of "merchandise words," but 
the Governn1ent may not without violating that Amend
ment abridge freedom of speech or press in the third area, 
of which "obscenity" (along with scandal, sadism, etc.) 
is a part. The distinctions between these various areas 
are distinctions of substance. It is this last area which 
is involved in the instant case. IIcre the First Amend
ment must be literally rendered: no abridgement is 
tolerable. 

(a) In the area of seditious words, the Government has 
the power to abridge freedom of speech and press. 

This first sector is comprised of ideas of sedition, those 
ideas that have impact on the very sovereignty of the 
Republic. It would be absurd to plead that our sovereign 
Republic is legislatively in1potcnt to protect itself from 
attack. The constitutional concern in this area has shifted 
from that of the existence of a. power to that of the 
selection of the criteria. to be applied in the balancing, on 
a risk-for-risk basis, of individual freedom against national 
continuance. See, e.g., D'ennis v. United Stales, 3·41 U. S. 
494 (1951). 

It is irrelevant in this brief to indicate more than that 
the outer limits of freedom of speech and press might 
better be tested by a standard more objective than the 
Holmes slogan of clear and present danger (always clear 
to the frightened, never present to the brave!), enunciated 
in Schenck v. United States, 249' U. S. 47 (1919). Rather 
does the Brandeis formula-is there time to make answer, 
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or in the alternative, time to call the police-insist on 
greater objectivity by judge or jury before the killing of 
ideas: 

"* * * [N]o danger flowing from speech can be 
deemed clear and present, unless the incidence of the 
evil apprehended is so imminent that it may befall 
before there is opportunity for full discussion. If 
there be time to expose through discussion the false
hood and fallacies, to avert the evil by the processes 
of education, the remedy to be applied is more speech, 
not enforced silence.'' Brandeis, J., concurring in 
Whitney v. California, 274 U. S. 357, 377 (1927). See 
also Ernst and Katz, "Speech: Public and Private," 
53 Col. L.R. 620 ( 1953). 

(b) In the area of "merchandise words," the Government 
has the power to abridge freedom of speech and 
press. 

The second sector of idea content which can be segre
gated from the instant case is that which concerns ''mer
chandise words." It is an area not yet born in 1791, when 
our largest library was 4,000 books and we had only 100 
newspapers. ''Merchandise words'' are words which pro
mulgate ideas, yes, but ideas only in order to sell lottery 
tickets, stocks, bonds, drugs, liquor or any other Thing or 
Things. This includes shoes, ships, sealing wax and cab
bages-Jbut not Kings. Merchandise words are merely 
tools of things and do not have as their sole or prime tar
get the mere impact on the mind of man. These are, rather, 
the words of commeree, the exchange between buyer and 
seller, the q1~id pro quo, the bargain and sale, the offer and 
acceptance. 

There is no question but that the Federal government 
may pass legislation governing the use of merchandise 
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words in commercial or trade activities involving commerce 
or the mails. See, e.g·., Electric Bond and Share Company 
v. Securities and Exchange Commission, 303 U.S. 419 
(1937). 

(c) But in the area of ideas qua ideas, the Government 
may not abridge freedom of speech and press. 

It is in the third sector of idea content that the First 
Amendment proscribes the abridgement of freedom of 
speech and press. rrhis third sector is the sacred area of 
ideas for ideas' sake. This is the area of words which 
have as their real objective their ultimate resting place in 
the restless mind of man-that instrument made sacred in 
constitutional terms by the First Amendment. 

A sentiment 1nay seem constitutionally relevant that 
our daily press is breeding a race of tasteless people to 
whom tawdry personal relations and sadism are made to 
seem normal. But the question in constitutional terms 
can never be one of decency or taste. Forces other than 
law exist in our culture to develop that degree of inner 
security which will minimize the need for vicarious tawdry 
living. I suggest that much of the distortion in legal con
stitutional thinking a1·ises from the failure of the judicial 
stream to isolate this sector from the other two. 

In this area we have not the Thing but the idea; not the 
package but the medium; not the paper, the ink, the binding, 
the film, but the thought. It is the thought, the idea
educational or rntertaining-which, good or !bad as judged 
by the whims of a passing· generation, is the res of this 
area. We are not here concerned with the collateral paper 
or binding· which is merely employed for the transmission 
of the constitutionally protected ideas of man. 

Over the decades this Court will no doubt have to draw 
lines a little to the rigoht or a little to the left to demark the 
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words which ihe Government may regulate from those 
words which are not seditious words, which are not mer
chandise words, but which are words which represent ideas 
qua ideas. Indeed, since Near v. B1inrnesota, 283 U.S. 697 
(1931), this Court, over a span of 26 years, has employed 
dicta in various cases in an 0ffort to pinprick the frontiers 
of this sector. I submit that the Court might take the 
instant opportunity to further define these all-important 
frontiers. 

In light of the above, I now proceed to the sacred area 
which the ·Constitution removes from National Govern
m.ental power. 

PO·INT II 

Section 1461 of Title 18 of the United States 
Code, 62 Stat. 768, 69 Stat. 183, invades the re
served powers of the States in violation of the First, 
Ninth and Tenth Amendments. 

The statute here under attack, Sec. 1461 of Title 18 of 
the United States Code, must be read in the context of two 
parallel statutes, Sec. 14,62 of the san1e Title and Sec. 1305 
of Title 19. Section 1461 of Title 18 of the United States 
Code, in pertinent part, provides: 

"Every obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, paper, letter, writing, print or other 
publication of an indecent character; * * * 
"Is declared to be nonmailable matter and shall not be 
conveyed in the mails or delivered from any post office 
or by any letter carrier. 

"Whoever knowingly deposits for mailing or delivery, 
anything declared by this section to be nonmailable, or 
knowingly takes the same from the mails for the pur
pose of circulating or disposing thereof, or of aiding 
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in the circulation or disposition thereof, shall be fined 
not more than $5,000 or imprisoned not more than five 
years, or both.'' 

Section 1462 of Title 18 of the United States Code, in 
pertinent part, provides: 

"Whoever brings into the United States, or any place 
subject to the jurisdiction thereof, or knowingly de
posits with any express company or other common car
rier, for carriage in interstate or foreign commerce-

" (a) any obscene, lewd, lascivious, or filthy book, pam
phlet, picture, motion-picture film, paper, letter, writ
ing, print, or other matter of indecent character; * * * 

''Whoever knowingly takes frorn such express com
pany or other common carrier any matter or thing the 
depositing of which for carriage is herein made un
lawful-

'' Shall he fined not more than $5,000 or imprisoned not 
more than five years, or both.'' 

Section 1305 of Title 19, in pertinent part provides: 

''All persons are prohibited from importing into the 
United States fro.m any foreign country * * * any ob
scene .book, pamphlet, paper, writing, advertisement, 
circular, print, picture, drawing, or other representa
tion, figure or image on or of paper or other material, 
or any cast instrument, or other article, which is ob
scene or immoral * * * 

"(P)rovided further, That the Secretary of the Treas
ury ma.y, in his discretion, admit the so-called classics 
or books of recognized and established literary or sci
entific merit, but may, in his discretion, admit such 
classics or books only when imported for noncommer
cial purposes.'' 

In the main, Section 1462 of Title 18 prohibits the inter
state transportation by common carrier of the same matter 
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of which Sec. 1461 of that Title prohi:bits the mailing and 
of which Sec. 1305 of Title 19 prohibits the importation. 
The effect of these sections is pervasive regulation by the 
Federal government of the permissible content of printed 
communication (written or pictorial) in the area under 
review. A network of Federal law thus abridges the free
dom of the people to cominunicate, not only across state or 
national boundaries but also-since Section 1461 applies 
to ·both intra- and inter-state mailing-within the bound
aries of a single state. 

Has the Federal Government-a government of dele
gated and enumerated powers only-the constitutional au
thority thus to restrict the rights of speech and press? 
It is submitted that there is no such Federal authority. 

(a) The Constitution delegates no power to the Federal 
Government to regulate community morals. 

Obscenity legislation implements governmental control 
over the media of communication for the purpose of regu
lating community morals. Regulation of community morals 
is, under our federal system, within the jurisdiction of the 
states. The Federal Government has no authority over 
local morals-there is no Federal power to control mar
riage, divorce, adultery, bigamy, or any other of the sub
jects related to the moral good order of the community. 
These matters are the concern solely of local government. 
The Ninth and Tenth Amendments to the Constitution 
affirm State power over these matters, as to which no 
power was del ega ted to Congress. 
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(b) The Constitution delegates no power to the Federal 
Government to regulate speech or press. 

The original Constitution, proposed to the States by 
the Constitutional Convention, contained no provisions 
relating· to the rights of speech and press. No authority 
to regulate speech or press was delegated, and there were 
no provisions curtailing Congressional authority with re
spect to speech or press. On the floor of the Convention, 
a proposal to forbid Congressional interference with free
dom of the press was put forward. It was defeated on the 
ground that it was unnecessary in that • 'the power of 
Congress does not extend to the press'' (Elliott's Debates, 
545 ( 1854).) This belief was universally accepted by 
Federalists and anti-Federalists alike in the debates on 
ratification which ensued. And such universal acceptance 
must be regarded as a significant accord of the conflicting 
groups, for there were so few questions upon which they 
did agree. See Hart, "Power of Government Over Speech 
and Press", 29 Yale L. J. 410 (1920). 

There was no doubt in the minds of the Founders
those who favored the original Constitution as well as 
those who insisted on amending it-that the limited powers 
conveyed to the Federal government did not permit Con
gressional regulation of speech or press. But there were 
many who foresaw the danger that such authority might 
be arrogated through a doctrine of implied powers. For 
this reason they urged immediate adoption of a Bill of 
Rights. 

Thus, Hamilton, justifying the absence of a Bill of 
Rights said: 

"They [a Bill of Rights] would contain various ex
ceptions to powers not granted; and, on this very ac
count, would afford a colorable pretext to claim more 
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than were granted. For why declare that things shall 
not be done, which there is no power to do 1 Why, for 
instance should it he said, that the liberty of the press 
shall not he restrained, when no power is given !by 
which restrictions n1ay be imposed 1'' 

c:rhe Federalist (J. C. Hamilton ed. 1864) 631) 

To which Jefferson replied: 

"Very well, I agree with you that the power is not 
legitimately here, and that it was not intended to 
be here, and that it is a subject matter which belongs 
to the States, the same as a common police power of 
the States. But there is in the Constitution a provision 
that Congress shall have power to pass all laws neces
sary for the purpose of carrying into effect the powers 
here granted, and it n1ight be held and construed to 
include regulation and legislation concerning the 
press. Therefore, accepting your view that it is not 
among such powers, we ask for a declaratory amend
ment to the Constitution which shall put it beyond 
peradventure that it is not one of the powers granted 
to the National Government.'' 

(As quoted in Hart, op. cit., p. 412.) 

(c) Congress cannot invoke the commerce power, the 
postal power or the power to regulate imports as a 
basis for regulating such speech or press. 

As stated above, the statute here under attack must be 
read in the constitutional context of the statutes which 
forbid the importation of the same matter or its inter
state transportation by common carrier. The purport of 
these three statutes is thus to regulate the rights of speech 
and press on the basis of the commerce powers and the 
postal power. Congress has attempted to obviate the 
absence of express power to regulate, on the one hand, 
morals, and, on the other, the media of communication, by 
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construing the specific delegations of commerce and postal 
powers as permitting such regulation by inference. The 
scope of the statutes is sweeping and their impact on the 
rights of free exchange of ideas is profound. Can Con
gress, thus, by indirection, exercise a power not delegated~ 
The answer appears in the negative. 

(1) The First Amendment was intended to prohibit 
regulation of speech and press by the Federal 
Government under any enumerated power. 

It was precisely for the purpose of preventing Federal 
regulation of the kind here involved that the First Amend
ment was passed. Exactly this the proponents of the Bill 
of Rights feared-that the Federal Government might find 
indirect ways of regulating speech and press although no 
express power was delegated. Jefferson's observation, 
that "there is in the Constitution a provision that Con
gress shall have power to pass all laws necessary for the 
purpose of carrying into effect the powers here granted, 
and it might be held and construed to include regulation 
and legislation concerning the press,'' Hart, op. cit., 412,
was the foundation of the effort for express limitation of 
Congressional power. In order to achieve such a precise 
restriction, llfadison presented the Bill of Rights to the 
First Congress, on June 8, 1789 saying: 

'' * * * if ail power is subject to abuse, then it is pos
sible that the abuse of the powers of the General Gov
ernment may be guarded against in a more secure man
ner than is now done * * * '' 

(1 Annals of Congress 432) 

Answering the argument that a Bill of Rights was un
necessary because the Federal Government was one of 
enumerated powers Madison went on to say: 
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''It is true, the powers of the General Government 
are circumscribed, they are directed to particular ob
jects; but even if Government keeps within those limits, 
it has certain discretionary powers with respect to the 
means, which may admit of abuse to a certain extent 
* * * " ' 

referring as had Jefferson explicitly to the necessary and 
proper clause (ld. at 438). 

To guard against the possibility of regulation of speech 
and press by resort to construction of the enumerated 
powers Madison stated that: 

"* * * the great object in view is to limit and qualify 
the powers of Government, by excepting out of the 
grants of power those cases in which the Government 
ought not to act * * *" (I d. at 437) 

And after the House had adopted the restraints on 
Congressional power prohibiting the Federal Government 
from abridging freedom of the press, which formed the 
basis of the First Amendment, Madison said: 

"The right of freedom of speech is secured; the 
liberty of the press is expressly declared to be beyond 
the reach of Government." (Id. at 738) 

It is thus plain that the purpose of the First Amend
ment was to prohibit Congress from resorting to any dele
gated power or ''necessary and proper'' theory as a basis 
for authority for regulation of speech or press, and this, 
of course, is what the words of the First .Amendment state 
as clearly as words can state anything: 

''Congress shall make no law * * * abridging the free
dom of speech, or of the press.' ' 

Madison, indeed, early had occasion to reiterate this 
fact, when he said, during the discussion of the Alien & 
Sedition .Acts: 
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''Under any other construction of the Amendment re
lating to the press than that it declares the press to be 
wholly exempt from the power of Congress the Amend
ment could neither be said to correspond with the de
sire expressed by a number of the states nor be cal
culated to extend the ground of public confidence in 
the Government.'' (Elliott, The Virginia and l{en
tucky Resolutions of 1798 and 1799 (1832), as quoted 
in Hart, op. cit., p. 423.) 

(2) The purpose of the First, Ninth and Tenth 
Amendments is subverted if speech and press 
can be regulated by the Federal Government 
as incidents to exercise of the commerce, postal 
or importation powers. 

It is apparent that the First Amendment's prohibition 
becomes meaningless if the power which it most explicitly 
denies to Congress can be wielded as an auxiliary of one 
of the enumerated powers. The command of the First 
Amendment cannot be effective unless it is construed to 
subtract from each such enumerated power of Congress 
any authority to regulate speech or press. 

It has been recognized since the case of Gibbons v. 
Ogden~ 9 \Vheat. 1 (1824), that the commerce power is re
stricted ~by the ''plain terms'' of ''limitations * * * pre
scribed in the Constitution.'' Congress may not in the 
course of regulating commerce impair the rights of speech 
or press. National Labor Rela.tions Board v. Ford Motor 
Co., 114 F. 2d 905, cert. denied 312 U. S. 716 (1941). 

Likewise, in Associated Press v. National Labor Rela
tions Board, 301 U. S. 103 (1937), although the majority 
found no impairment of free speech in the specific situation 
litigated, the underlying doctrine of Constitutional law 
which the Court applied was stated by the dissent as 
follows: 

LoneDissent.org



16 

'' * * * Those liberties enumerated in the First Amend
ment are guaranteed without qualification, the object 
and effect of which is to put them in a category apart 
and make them incapable of abridgement by any proc
ess of law * * * (301 U. S. 103, 135) 

"The grants of the Constitution always are to be read 
in the light of the restrictions. Thus, the exercise of 
the power to make laws on the subject of bankruptcies, 
the exercise of the war powers, of the power to tax, 
of the power to exclude aliens, or of the power to regu
late commerce, is each subject to the qualified restric
tions of the Fifth Amendment * * * as each, also, is 
subject, so far as appropriate, to the unqualified re
strictions of the First." (301 U. S. 103, 136) 

It is equally clear that the First Amendment restricts 
what can be done under the postal power. This Court, in 
Hannegan v. Esqttire, 327 U.S. 146 (1946), has approved 
the doctrines expounded by Justices Holmes and Brandeis 
in dissenting opinions in Vniterl States, ex rel. Milwaukee 
S.D. Pub. Co. v. Burleson, 255 U.S. 407 (1920): 

"* * * [T]he postal power, like all its other powers, is 
subject to the limitations of the Bill of Rights * * * 
Congress may not, through its postal police power, put 
limitations upon the freedom of the press which if 
directly attempted would be unconstitutional. This 
court also stated in Ex parte Jackson, that 'liberty of 
circulation is as essential to that freedom as liberty of 
publishing* * *' " (Brandeis, J., I d. at 430.) 

and that: 

"The United States may give up the Post Office when 
it sees :fit; but while it carries it on the use of the mails 
is almost as much a part of free speech as the right to 
use our tongues. * * *" (Holmes, J., I d. at 437.) 
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To the same effect see Ex Parte Jackson, 96 U. S. 727 
(1877) ; Pike v. Walker, 121 F 2d 37, cert. denied, 314 U. S. 
625 (1941). 

Indeed, early in the history of the Republic, the restric
tion on the postal power necessarily resulting from the 
First Amendment was dramatically asserted, when Presi
dent Jackson asked for a law prohibiting the use of the 
mails for publications intended to instigate the slaves to 
insurrection. The Senate refused so to legislate. Senator 
Calhoun, in the Cornmi ttee Report said: 

"The committee fully concur with the President * * * 
as to the evil and its highly dangerous tendency, and 
the necessity of arresting it. 

''After the most careful and deliberate investigation, 
they have been constrained to adopt the conclusion that 
Congress has not the power to pass such a law * * * 

''In the discussion on the point, the Committee do not 
deem it necessary to inquire whether the right to pass 
such a law can be derived from the power to establish 
post offices and post roads * * * The jealous spirit of 
liberty which characterized our ancestors at the period 
when the constitution was adopted, forever closed the 
door by which the right might be implied from any of 
the granted powers, or any other source, if there be 
any other. The Committee refer to the amended arti
cle of the constitution which, among other things, pro
vides that Congress shall pass no law which shall 
abridge the liberty of the press-a provision which 
interposes, as will be hereafter shown, an insuperable 
objection to the measure recommended by the presi
dent***" 

S. Rep. 118, 24th Cong., 1st Sess. 1-3 (1836) 

This view was concurred in by Senators from both 
North and South (all men raised during the formative 
period immediately after the adoption of the First Amend-
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ment). See in particular comments of Webster, Clay and 
Davis, and debates, passim, Cong. Globe, 24th Cong., 1st 
Sess. 36, 150, 164, 165, 347, 348, 351, 354, 539. 

It was not until 1825 that the Congress declared the 
postal service a monopoly and no longer permitted private 
competition (4 Stat. 102). 

Indeed one notes that for alnwst a century after the 
adoption of our .Constitution no Congress presumed upon 
the powers of the States to invoke the postal or interstate 
commerce powers in order to regulate the flood of scur
rility which filled the newspapers of the nineteenth century. 
Scurrility of that era was as objectionable as "obscenity" 
in ours but Congress preferred to endure scurrility rather 
than to attempt to arrogate to itself a Federal power which 
it did not have. 

In the Tariff Act of 1842 Congress for the first time 
applied the label "obscene" to material. Act of Aug. 30, 
1842, 27th Cong., 2d Sess., 5 Stat. 566. The statute pro
hibited the importation of ''obscene prints, paintings, 
lithographs, engravings and transparencies'', but excluded 
books and other printed textual rna tter from the ambit 
of that prohibition. This even though in this same tariff 
act a tariff was levied on books. Thus the Congress recog
nized the same limitation in 1842 when examining the 
power over foreign commerce as it had recognized in 1836 
when dealing with the postal power. In that era of the 
development of the Printed Arts, Congress had not yet 
come to realize that both Pictures and Books fall in the 
same sacred area of Ideas Qua Tdeas. 
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(d) Power over speech and press is in the States alone. 

The First Amendment imposed a limit on Federal 
power. The rights of the people and State powers not 
granted to the Federal government were explicitly re
served by the Ninth and Tenth Amendments. Such reserva
tion was made explicit because the States were apprehen
sive of the abuse of power by the national government. As 
the constitutional historian Charles Warren has com
mented, opposition to ratification of the Constitution 
stemmed from 

''their profound belief that it was intended and framed 
to bring about a consolidation and ultimate destruction 
of the States and State sovereignty." 

(The Making of The Constitution, 753.) 

To allay these fears, specific limits on Federal power 
were devised by the Bill of Rights. The States alone were 
given the power to balance the interests of free speech 
and press against the demands of morality. Yet the 
Federal government now claims just such authority. Mr. 
Justice Frankfurter has recently reminded us it was 
Jefferson's view that the Federal government had no 
such power: 

"* * * [T]he gravamen of the attack in the Virginia 
and Kentucky Resolutions against the Alien and Sedi
tion Acts of 1798 was that they infringed on the rights 
of the states and were promotive of 'a general con
solidated government.' It deserves to be recalled that 
even Jefferson attributed to the states the power which 
he denied to the federal government. 'Nor does the 
opinion of the unconstitutionality and consequent 
nullity of that law-the [Sedition Act]', he wrote 
* * * 'remove all restraint from the. overwhelming tor
rent of slander which is confounding all vice and virtue, 
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all truth and falsehood in the US. The power to do 
that is fully possessed by the several state legisla
tures. * * * While we deny that Congress have a right 
to control the freedom of the press, we have ever as
serted the right of the states, and their exclusive right, 
to do so.' " 

(' 'John Marshall and the Judicial Function'' 69 
Harv. L. R. 217, 225-226 (1955).) 

.And this was the view generally held by Republicans op
posing the Sedition Act. They 

'' * * * regarded the punishment of libels and seditious 
speech and writings as a province of the states rather 
than of the Federal government. Nathaniel Macon 
declared that 'the liberty of the press was sacred'
but he meant only as against the Federal government, 
not against the states. Indeed, as he added, 'the states 
have complete power on the subject.' " 

(Miller, Crisis in Freedom, 168-169 (1951).) 

This viewpoint, so strongly expressed by Thomas J ef
ferson and others of our earlier statesmen is fortified by 
examination of the record of the First Congress. 

( 1) An Amendment to forbid State regulation of 
speech and press was rejected. 

When Madison presented the draft of the Bill of Rig-hts 
to the First Congress he proposed two separate provisions 
to deny authority over the rights of speech and press
one running· against the general government, one against 
the States. The House adopted limits on both Federal and 
State power, the State provision reading: 

''The equal rights of conscience, the freedom of speech 
or of the press, and the right of trial by jury in crimi
nal cases, shall not be infringed by any state." 

(1 Annals of Congress 755) 
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The amendment restricting the States failed of adoption 
in the Senate. The ground on which the proposal was op
posed in the House by Mr. Tucker of Virginia was: 

"It will be much better to leave the state governments 
to themselves, and not to interfere with them more 
than we already do * * *" (I d., at 756) 

As a result of the action of the Senate, the First 
Amendn1ent, a clear restriction of the power of Congress, 
was presented to and adopted by the States. But the 
power of the States remained unimpaired. 

(2) The Ninth and Tenth Amendments reiterate 
State power. 

Just as they feared that the absence of delegated power 
over speech and press would not without more explicit 
prohibition suffice to prevent Federal encroachment, the 
drafters of the Bill of Rights considered a positive declara
tion of reserved powers imperative. The Ninth and Tenth 
Amendments were designed to achieve this purpose, to 
make explicit that the reverse of the coin-restriction on 
Congressional power-was reaffirmation of State power. 
Thus, as expressed by Mr. Hartly on the floor of the 
House: 

''It had been asserted in the convention of Pennsyl
vania, by the friends of the Constitution, that all the 
rights and powers that were not given to the Govern
ment, were retained by the states and the people 
thereof. This was also his opinion, but as four or 
five states had required to be secured in those rights 
by an express declaration in the Constitution, he was 
disposed to gratify them. * * *" (I d., at 732) 
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And Madison said : 

"I find, from looking into the amendments proposed 
by the state conventions, that several are particu
larly anxious that it should be declared in the Con
stitution, that the powers not therein delegated should 
be reserved to the several states. Perhaps other words 
may define this more precisely than the whole of the 
instrument now does. I admit they may be deemed 
unnecessary; but there can be no harm in making 
such a declaration, if gentlemen will allow that the 
fact is as stated. I am sure I understand it so, and 
do therefore propose it." (I d., at 441) 

By adoption of the Ninth and Tenth Amendments, 
therefore, it was determined that the States and the States 
alone had the power to regulate speech and press. 

The basic differences which were intended between 
State and Federal functions as to speech and the press were 
indicated by Mr. Justice Jackson in his dissenting opinion 
in Beauharnais v. Illinoi.s, 343 U. S. 250 (1952), where 
Justice Jackson stated: 

"The inappropriateness of a single standard for 
restricting State and Nation is indicated by the dis
parity between their functions and duties in relation 
to those freedoms. Criminality of defamation is predi
cated upon power either to protect the private right 
to enjoy integrity of reputation or the public right 
to tranquility. Neither of these are objects of fed
eral cognizance except when necessary to the accom
plishment of some delegated power, such as protection 
of interstate commerce. 

''When the Federal Government puts liberty of 
press in one scale, it has a very limited duty to per
sonal reputation or local tranquility to weigh against 
it in the other. But state action affecting speech or 
press can and should be weighed against and recon
ciled with these conflicting social interests. 
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'• For these reasons I should not, unless clearly re
quired, confirm to the Federal Government such lati
tude as I think a State reasonably may require for 
orderly government of its manifold concerns.'' 

The States have power over and responsibility for 
moral good order-accordingly there is State power to 
determine the limits on speech or press which morality 
may require. But the power and responsibility is that of 
the States alone; this is not a function of the national 
government (ld., at 294). Cf. Palko v. Connecticut, 302 
U. S. 319 (1937); Gitlou1 v. New York, 268 U. S. 652 (1925) 
(Dissenting opinions of Holmes and Brandeis, JJ.) (But 
see limitation noted in Point III). 

( 3) Nationwide standards for judging "obscenity" 
do not exist. 

The wisdom of our Federal structure becomes apparent 
when we consider the anomalous results of an abuse of 
that structure-Federal obscenity legislation. Each State 
has enacted a complex of laws governing individual 
morals; the pattern of these laws varies in accordance with 
local custom and tradition. Societal n1ores and laws 
governing marriage, divorce, non-marital relations, pro
fanity and other aspects of human activity which are com
ponents of the basic concepts of morality can and do vary 
from State to State. 

The "mores of the community"-the standard against 
which the cases tell us "obscenity" must be tested-are 
inevitably the result of the interaction of these and other 
local factors. Within a given state there is perhaps basis 
for distilling a community attitude. But what possible 
basis is there for postulating "eommunity mores" eoex
tensive with the entire United States 1 In the variety lies 
our cultural wealth. 
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In a Southern state, where miscegenation laws are en
forced, a description of interracial social activities might 
be deemed immoral; the same description be wholly inof
fensive to a community in the North. Artistic expression 
considered shocking in remote rural areas may be deemed 
passe in large urban centers. On the other hand, everyday 
occurrences in the stables or the fields may shock those 
who are unfamiliar with animal husbandry. The diversity 
of mores and folkways in our many States safeguards us 
against a stultifying conformity. In aid of this diversity 
the Constitution must be read to proscrjbe the imposition 
of such conformity by Congressional fiat in the area of 
"obscenity". Facilities of travel and communication are 
the instruments of uniformity. 

The simple fact is that as concerns moral attitudes, 
there is no national "community" and no basis in our 
Constitutional scheme for the development of any na
tionally uniform standard. The idea of a uniform nation
wide consensus of moral values is a disturbing fiction 
particularly if imposed. So also was the fiction of Federal 
"common law" which was prophetically designated by 
Justice Holmes, in his dissent in Black & White Ta,xicab v. 
Brown & Yellow Tax,icab, 276 U. S. 518 (1927) where at 
p. 534 he reminded the Court of the Federal judiciary's 
"unconstitutional assumption of powers * * * which no 
lapse of time or respe-ctable array of opinion should make 
us hesitate to correct." The fiction of Federal general law 
was later held to be an unconstitutional basis of Federal 
judicial power in Erie R. Co. v. Tompkins, 304 U. S. 64 
(1938). I suggest to the Court that the fiction of a national 
community of moral attitudes is equally an unconstitu
tional basis for Federal power. 

LoneDissent.org



25 

( 4) Federal obscenity law interferes with the 
power of the States to mold the moral stand
ards of the community. 

The :b'ederal statutes purport to determine what printed 
matter rnay be n1ailed from a point in a given State to a 
destination which is within that State, in another State or 
in a foreign country; what may be received in a State of 
destination for distribution in that State; and what may 
be transported by common carrier from one State to 
another. As a result a Federal jury in New York may ban 
fron1 the mails printed matter addressed to citizens of 
New Mexico, even though the State of New Mexico is 
wholly willing- to perrr1it its circulation there. Clearly the 
sovereign power of the State of New Mexico is infringed 
if such printed rnatter is adjudicated non-mailable under 
Federal law. Such a result is in clear violation of the First 
Amendment, which was intended to exclude Federal regu
lation of speech and press in this area. 

The result is even more striking if we consider an in
stance in which the State Hself-through the instrumen
tality, for exan1pl8 of a State university-may be prevented 
by Federal law frorn brin~dng literature into the State. 
This is not a rernote possibility: ''obscenity" prosecu
tions have been bron£Vht brJsrd upon educational literature 
dealing with sexual relations, which literature might well 
-be used by State agencies. (United States v. Dennett, 39 
F. 2d 564 (1930); Walker v. Popenoe, 149 F. 2d 511 (1945).) 

More important, and indeed all important, is the valued 
use of our 48 separate experimental laboratories-our 
sovereign states--48 geographic areas evidencing varying 
cultural attitudes toward matters sexual; areas which have 
their highest value in these terms rather than in economic 
or geographic dimensions. To impress one uniform censor 
on these varying folkways cannot be consistent with the 
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concept of ~ Fc~cral Oovernment. The Federal concept 
imbedded in the Constitution demands the enrichment of 
comparative judgn1ents and an emotional and spiritual free 
enterprise. 

The needed diversity is easily illustrated. One need 
only look at the ·wi(ln P'ap hetween the culture-Irish over
laid on Puritan-of New York and Boston which bespeaks 
a totally different standard of acceptance or rejection of 
matters sexual than does tlw L~~ tin folkway of New Orleans. 
For example, also, one may note the conflicting pronounce
nwnts on the morality of the same book or motion picture 
which are made hy civic or religious leaders in different 
localities throughout the nation. But all these variations 
pay tribute to the concept of Federalism in the Constitu
tion and demand the persistence of that concept in matters 
of the mind. In this area, this Court has ever been cog
nizant of what in the vernacular is called "States rights", 
the concept that in a nation so vast the Founding Fathers 
negated in the Constitution any theory of a nationwide 
control of matter of the mind. 

This area is removed from Federal power. The sedition 
area may even be preempted to the Federal Government 
while "merchandise words" may reside in State and Fed
eral control. 
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POINT III 

The power residing in the states over speech and 
press is not beyond all federal control. 

This Court, as the ultimate guardian of the guarantees 
of the First An1endment, not only has the duty to enjoin 
any unlawful abridgement by the Federal Government of 
such g·uarantee; it also has the duty to the people of the 
Republic to protect against any attempt by the States to 
impose unreasonable restraints upon freedom of speech 
and press. Such is the com1nand of the Fourteenth Amend
ment. 

While it is recognized that the States possess the power 
to legislate with respect to the mores of the community, it 
must not 'be overlooked that such legislation is subject to 
the test of -compliance with the First Amendment. The 
Fourteenth Amendment is the instrun1ent for effectively 
protecting the people against the power of any State to 
tamper with their rights in speech and press. Upon its 
proclamation was finally satisfied the demand of Madison 
and other members of the First Congress for the addition 
to the Bill of Rights of a specific prohibition applicable to 
the States, against their abridgement of the First Amend
ment freedoms. 

Just as the Federal authority has the Constitutional 
duty to prevent the establishment of non-republican insti
tutions in the States flowing from the guarantee of a re
publican form of government, so also the National Gov
ernment has the .Constitutional power, and indeed the duty, 
to protect the people from encroachments by the States 
against the freedoms of speech and press. This Court 
must continue to invalidate unconstitutional limitations of 
speech and press imposed by the States. Should this Court 
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not carve out as unabridgeable the idea qua idea area dis
cussed in Point I the States may in the future find them
selves in a position where they may desire to invoke 
Federal aid in the maintenance of Constitutionally ap
proved local standards. Such Federal assistance has a 
precedent; it was obtained in support of local standards 
governing the consumption of liquors within a given State. 
As a State may prefer to remain dry despite the fact that 
its neighbors consume liquors, so likewise a State may 
prefer not to have its citizens receive certain "obscene" 
printed or visual materials which are transmitted from 
another State but in the State of delivery are lawfully 
banned. In such circumstance, the State of delivery may 
call upon the Federal government for assistance. Of. James 
Clark Distilling Co. v. Western Maryland R. Co., 242 U.S. 
311 (1917). 

The Court is undoubtedly aware of an analogous pro
vision of the Postal Regulations whereby the most local 
authority, the parent, may invoke the aid of the postal 
authorities in order to control the delivery of mail to his 
child. (See Post Office· Circular 2, 12-1-54 154.22). 
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POINT IV 

If the Federal Government does possess power 
in this area, the Federal obscenity statute is uncon
stitutional in that it violates the First and Fifth 
Amendments. 

(a) Freedom of expression is the rule. 

Even if Federal power over the subject matter of 
speech and the press be conceded, the statute supporting 
the indictment in this case is unconstitutional under the 
First Amendment. Through a complex of obscenity laws 
as noted in Point II the government has hnposed direct 
regulation over the contents of the media of expression. 
Such power, it is well established, may be exerted only 
under exceptional circumstances. 

''The basic principles of freedom of speech and the 
press, like the First Amendment's command, do not 
vary. These principles make freedom of expression 
the rule." (Burstyn v. Wilson, 343 U. S. 49·5) (1952); 
See also Herndon v. L·ow·ry, 301 U. S. 242 (1936); 
Thomas v. Collins, 323 U. S. 516 (1944); Winters v. 
New York, 333 U.S. 507 (1948). 

A narrow category of such exceptions has been recognized 
by the Supreme Court. These were summarized in this 
case below by Judge Frank, concurring as follows: 

''Any statute authorizing governmental interference 
(whether by 'prior restraint' or punishment) with free 
speech or free press runs counter to the First Amend
ment, except when the government can show that the 
statute strikes at words which are likely to incite to a 
breaeh of the peace, or with sufficient probability tend 
either to the overthrow of the government by illegal 
means or to some other overt anti-social conduct.'' 
237 F. 2d at 802. 
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There is as is set forth in the Appendix to this Brief 
ground to hold that the anti-social conduct aimed at has 
not been identified and that publications considered to be 
obscene do not lead to any identified anti-social conduct. 

A publication may be constitutionally suppressed only 
if the government sustains the burden of proving that it 
contains material which incites to anti-social conduct suf
ficiently dangerous to justify the exceptional remedy of 
suppressing free speech. The government must prove 
clear and substantial danger of anti-social conduct and 
must make a showing of high probability that such anti
social conduct would take place if the publication were not 
suppressed. 

"In each case [courts] must ask whether the gravity 
of the evil, discounted hy its improbability, justifies 
such invasion of free speech as is necessary to avoid 
the danger." (Dennis v. United States, 341 U.S. 494). 

The government has the burden of justifying any re
straint on speech or press. Burstyn v. Wilson, S1-tpra; 
Thomas v. Collins, supra; West Virginia Board of Educa:
tion v. Barnette, 319· U. S. 624; Dennis v. United' States, 
supra. There is no presumption of the constitutionality of 
a statute which impinges on these freedoms; on the con
trary "the State has a heavy burden." (Burstyn v. Wil
son, supra). Moreover* * * "When legislation appears on 
its face to affect the use of speech, press or religion, and 
when its validity depends on the existence of facts not 
proved, their existence should not be presumed.'' (Busey 
v. District of Columbia, 138 F. (2) 592 (1943). 

In the Appendix to this Brief we have set forth an 
analysis of sociological and psychological data indicating 
the absence of any causal relationship between reading 
sexually stimulating material and overt anti-social conduct. 
This was also the conclusion of Judge Frank who, after 
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an exhaustive study of this question, found in this case 
that: 

''To date there exists, I think, no thoroughgoing 
studies by competent persons which justifies the con
clusion that normal adults' reading or seeing of the 
'obscene' probably induces anti-social conduct. Such 
studies do conclude that so complex and numerous are 
the causes of sexual vice that it is ilnpossible to assert 
with any assurance that 'obscenity represents a pon
derable causal factor in sexually deviant adult be
havior. 'Although the whole subject of obscenity cen
sorship hinges upon the unproved assumption that 
'obscene' literature is a significant factor in causing 
sexual deviation from the community standard, no 
report can be found of a single effort to genuine re
search to test this assumption by singling out as a 
factor for study the effect of sex literature upon 
sexual behavior.' What little competent research has 
been done, points definitely in a direction precisely 
opposite to that assumption. 

''Alpert reports that, when, in the 1920s, 409 wo
men college graduates were asked to state in writing 
what things stimulated them sexually they answered 
thus : 218 said ''Man''; 95 said books ; 40 said drama; 
29 said dancing ; 18 said pictures ; 9' said music. Of 
those who replied that the source of their sex infor
mation came from books, not one specified a 'dirty' 
book as the source. Instead, the books listed were: 
The Bible, the dictionary, the encyclopedia, novels from 
Dickens to Henry James, circulars about venereal dis
eases, medical books, and Motley's Rise of the Dutch 
Republic.' " 

For the full statistical analysis of these figures, see 
Ernst and Seagle, To the Pure ... , Chapt. XII, An Appeal 
to Science, pp. 234:ff. (1928). 

LoneDissent.org



32 

(b) "Obscene" cannot be defined. 

Due process of law requires that a defendant know 
with some certainty of what he is accused (see (f) below). 
The case law of obscenity is remarkable for its failure to 
define what is supposed to be prohibited. Many courts and 
commentators have attempted to define the concept; all 
have inevitably failed. A.n objective student of the prece
dents cannot fail to agree with Judge Frank that: 

''If anyone regards as precise the standard in the 
obscenity statute, he cannot have read the pertinent 
cases." (Roth v. Goldma.n, 172 F. (2) 788 (1949).) 

To the same effect see Parmelee v. United States, 113 
F. (2) 729 (19·40); Bantam Books v. Melka, 14 N. J. 524; 
United States v. Roth, 237 F. ( 2) 796 ( 1956). 

See also State v. Lerner, 51 0. L. A.. 321 (Ohio 1948), 
81 N. E. (2) 2.82, 286· (1948). 

"Obscenity is not a legal term. It cannot be defined 
so that it will mean the same to all people, all the 
time, everywhere. Obscenity is very much a figment 
of the imagination-an indefinable something in the 
minds of some and not in the minds of others, and it 
is not the same in the minds of the people of every 
clime and country, nor the same today that it was 
yesterday or will be tomorrow.'' 

The reasons for the inability of the courts to define 
obscenity have been aptly diagnosed by the Court of Ap
peals for the District of Columbia in Parmelee v. United 
States, supra, where the court said: 

"Probably the fundamental reason why the word 
'obscene' is not .susceptible of exact definition is 
that such intangible moral concepts as it purports to 
connote vary in meaning from one period to another.'' 
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(c) "Obscenity" depends on an infinity of variables which 
render the law completely uncertain. 

As a result of their inability to define "obscene" the 
courts have, in effect, delegated the problem to the triers 
of fact. Juries or judges determine the extent to which 
"intangible moral concepts" shall be invoked to suppress 
rights guaranteed by the First Amendment. As Judge 
Hand has stated ''obscenity is a function of many vari
ables * * * and the verdict of the jury is * * * really a 
small bit of legislation ad hoc * * *" (United States v. 
Levine, 83 F. (2) 156 (1936) ). 

Under the Federal obscenity laws a very large number 
of variables may affect the fate of a publication. There 
are no standards adequate to prevent the trier of fact 
in any particular case from basing his judgment on his 
own subjective reactions. Preliminary to submission of 
the case is the determination to prosecute which, like the 
ultimate verdict, is bound by no precise limitations, and 
can, of course, be made on the basis of wholly extraneous 
factors. When the case goes to the triers of fact the ulti
mate result becomes anyone's guess, since the triers have 
virtually unlimited discretion to determine the law. In 
the first instance the jury must invest with content such 
terms as ''obscene", "salacious", "immoral", "corrupt" 
or any other of the synonyms adverted to by the cou-rts 
as substitutes for judicial definition. Here is an immediate 
invitation to punishment on the basis of the subjective re
actions of the jury.1 Second, the jury must evaluate the 

1 Thus, Chafee, in Government and Mass Communications 
(1947) comments, at page 210: 

"The subject, by its very nature, includes a large element of 
irrationality * * * When the facts themselves are necessarily 
frau~ht with .contradictory emotions, it is hopeless to expect 
offictals and Judges to be coldly reasonable in dealing with 
literary representation of those facts." 
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publication against the standards of the community. Here 
again, there is uncontrolled opportunity for subjective 
judgment.2 Third, since the courts admit that moral con
cepts change with time, the result in the case of any given 
work depends on when the prosecution is initiated. Fourth, 
since under federal law the work 1nay be prosecuted any
where in the United States, the result depends on where 
the prosecution is brought. 

Thus a publisher confronted with the federal obscenity 
laws lacks even a remote basis for evaluating whether a 
work may be held obscene. There is no rational body of 
judicial decision; there is no basis for predicting the sub
jective reactions of the jury; accidents of time or 
geography may become determinative. He may know that 
certain works have been condemned in certain places. But 
he also knows that the same works have been cleared-in 
different places or at a different time. He has no means 
of guessing where or when his publication will be prose
cuted, what the mood of the community from which a jury 
will he drawn may be, whether the jury will reflect what 
he deems to be prevailing moral standards and in any 
case whose moral standards they will be. In other words, 
he is not in a position to make even an informed guess. 

Obscenity is wholly different from other fields where 
defendants must risk the reactions of a jury, such as 

2}udge Frank noted, in his concurring opinion in this case below 
that: 

"If, in a jury case, the trial judge does not direct a verdict 
or enter a judgment of acquittal, the jury exercises the censor
ship power. Courts have said that a jury has a peculiar apti
tude as a censor of obscenity, since, representing a cross-section 
of the community, it knows peculiarly well the average 'com
mon conscience' of the time. Yet no statistician would conceiv
ably accept the views of a jury-twelve persons chosen at 
random-as a fair sample of community attitudes on such a 
subject as obscenity. A particular jury may voice the 'moral 
sentiments' of a generation ago, not of the present time." 
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criminal negligence. In the instance of obscenity not only 
is virtually every element a variable, but the defendant's 
fate actually rests on the subjective evaluation by the triers 
of the facts of ''intangible, moral concepts.'' The trier of 
facts does not evaluate conduct against a framework of 
objective events and apply the standard of the reasonable 
man. Here the triers of fact determine what should or 
should not be circulated. 

As Judge Frank pointed out in this case below, 
the law authorizes ''hundreds of divers jury-legislatures 
with discrepant beliefs, to decide whether or not to enact 
hundreds of div0rs statutes interfering with freedom of 
expression.'' 

(d) The uncertainty of the standard is shown by the con
tradictory results 'of recent obscenity proceedings. 

Even a cursory glance at the modern history of '' ob
scenity" demonstrates how the purported standard is vari
ously and contradictorily applied. Thus, the novel "Ulys
ses" was found importable as non-obscene in 1934 (United 
States v. One Book, 72 F(2) 705 (1934)); previously book
sellers had been convicted under the New York Penal Law 
for selling it. 

The novel ''1vfemoirs of Hecate County" was found 
obscene in a criminal trial in Los Angeles in September, 
1946; a bookseller indicted for selling the same book was 
acquitted in San Francisco in December, 1946. The pub
lisher of the book was criminally convicted in New York 
in October, 1946 and the book was found non-obscene and 
therefore importable by administrative action of the Cus
toms Service in California. in 1954. 

Similarly, the novel "God's Little Acre" was held 
"obscene" in Massachusetts in 1950. It was held not to 
be obscene in New York in 1933 and in Pennsylvania in 
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1948 (See Attorney General v. "God's Little Acre", 326 
Mass. 281 (1950) ). 

Nudist magazines have similarly been subjected to con
tradictory rulings in the courts. Thus, one lower federal 
court in the District of Columbia found magazines pub
lished by the nudist movement "not likely to promote lust
ful feelings or excite the sexual passions'' (See Summer
field v. Sunshine Book Co. 221 F(2) 42 (1955).) Another 
federal district court subsequently found the magazines 
obscene (S11mshine Book Company v. Summerfield, 128 F. 
Supp. 564 (1955) ), but was reversed on appeal by the 
Court of Appeals for the District of Columbia (S1tnshine 
Book Company v. Summerfield, No. 12622, May 31, 1956).3 

During the same period a lower federal eourt in the East
ern District of Washington banned importation of eertain 
foreign nudist magazines (United States v. 4200 Copies 
International Journal, 134 Fed. Supp. 490 (1955) ) on rea
soning comparable to that of the reversed decision of the 
District Court in the Sun,shine Book case, op cit. supra. 

It is notorious that in the neld of federal administra~ 
tive enforcement of obscenity laws there is wide discrep
ancy between rulings of the Post Offiee Department and 
the Treasury Department, although each agency is presumJ 
ably charged with the same responsibility to ban "obscen
ity". The New Jersey Court has commented, with respect 
to the federal administrative picture: 

''Now here is the inconsistency of literary censorship 
more patent than in the federal .field.'' (Bantam 
Books v. Melka, supra) 

3 Subsequently reargued before the full bench. 
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(e) The uncertainties of the obscenity laws render them 
void for vagueness under the Fifth Amendment. 

On the basis of the foregoing it is submitted that the 
Federal obscenity statutes are unconstitutional definitions 
of criminal liability. The due process clause of the Fifth 
Amendment forbids irnposition of criminal sanctions where 
liability is as dependent on chance as it is under these laws. 
As Mr. Justice Rutledge said in United States v. 010, 335 
U. S. 106 (1947) (dissenting opinion), "Blurred signposts 
to criminality will not suffice to create it." 

This Court stated the requirements of due process in 
Winters v. New York (333 U.S. 507 (1948)) where a 
somewhat different but no more precise restraint on free
dom of expression than is here involved was invalidated: 

"The standard of certainty in statutes punishing for 
offenses is higher than those depending primarily upon 
civil sanctions for enforcement. The crime 'must be 
defined with appropriate definiteness' * * * . There 
must be ascertainable standards of guilt. 1\fen of com
mon intelligence cannot be required to guess at the 
meaning of the enactment * * *." 

Section 1461 does not measure up to these requirements. 
When the result depends on subjective determinations of 
juries, and on happenstance of history or geography, there 
is no "ascertainable standard of guilt.'' The statute in
volved in this case and the other obscenity statutes are 
classic examples of legislation whose meaning can not be 
guessed at even by men of common intelligence. They 
appear also to be precisely the type of legislation con
demned by the Court in Herndon v. Lowry, supra, on the 
ground that it "licenses the jury to create its own stand
ard in each case.'' 
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While the majority opinion in the Burstyn case and in 
Holmby Productions, Inc. v. Vaughn, 350 U. S. 870 (1955) 
rests on the principle that the standards there involved, 
one of which was "obscenity", were too uncertain to 
satisfy the First Amendment, their reasoning-that '' un
bridled censorship'' was involved-is also applicable to 
the Fifth Amendment. If a standard permits ''unbridled 
censorship" it does not define a crime with reasonable 
certainty. 

(f) The rule of certainty is particularly important when 
First Amendment rights are affected. 

Because the rights secured by the First Amendment are 
preferred in the constitutional scheme, and because they 
are particularly vulnerable to impairment by prosecution 
under loosely worded criminal statutes, this Court has 
subjected such laws to most careful scrutiny. 

In the Winters case the Court held : 

''Although we are dealing with an aspect of a free 
press in its relation to public morals, the principles 
of unrestricted distribution of publications admonish 
us of the particular importance of a maintenance of 
standards of certainty in the field of criminal prose
cution for violation of statutory prohibitions against 
distribution.'' 

See also Stromberg v. California, 283 U. S. 359 (1930); 
Herndon, v. Lowry, surpra; Kunz v. New' York, 340 U. S. 
290 (1950). 

Under this doctrine there is clearly applicable to the 
standard "obscene" Justice Frankfurter's statement in 
his concurring opinion in Burstyn v. Wilson, supra, that it: 

''remains too uncertain to justify constraining the 
creative efforts of the imagination by fear of pains and 
penalties imposed by a necessarily subjective censor
ship." 
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CONCLUSION 

Along the lines of the Constitutional philosophy 
above set forth, the judgment of the Court of Appeals 
for the Second Circuit should be reversed. 

Respectfully submitted, 

On the brief: 

HARRIET F. PILPEL 

NANCY F. WECHSLER 

RICHARD M. AnER 

MoRTON DAVID GoLDBERG 

March, 1957 

MoRRis L. ERNST 
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APPENDIX 

Memorandum on the Lack of Causal Connection 
Between Exposure to Printed and Visual Materials 
and Participation in Anti-Social Conduct or Behavior 

1. PRESENT STATE OF MAN'S KNOWLEDGE 
OF SUCH CAUSAL RELATIONSHIP 

Only during the last several years have the effects of 
printed materials on readers been studied to any extent 
by social scientists. No study has been made which has 
shown causal connection between exposure to ''obscene'' 
printed and visual materials and participation in anti
social conduct or behavior. Moreover: 

"Although the whole subject of obscenity hinges 
upon the unproved assumption that 'obscene' liter
ature is a significant factor in causing sexual devia
tion from the community standard, no report can be 
found of a single effort at genuine research to test 
this assumption by singling out as a factor for study 
the effect of sex literature upon sexual behavior." 
(Lockhart and McClure, ''Obscenity and 'The ~Courts,'' 
20 L . .& Contemp. Prob., 587, 595~.) 

Nor has it been demonstrated that youthful readers 
(who are often presumed to be most susceptible to in
fluence) are affected by such material. Indeed, there has 
been a notable absence of results showing that any such 
effect exists. 

'"Those who would ban books argue that particularly 
books make for juvenile delinquency or crime, in
duce violence and sadism, corrupt taste, promote 
sexual perversion, distort human values, subvert po
litical loyalties, provoke disrespect for the law, pro
duce demeaning stereotypes of groups and, in general, 
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make sin even more attractive than it ordinarily is. 
When evidence is put forward to support these claims, 
it is at best thin and questionable; more character
istically, it is entirely absent.'' (Richard McKeon, 
Robert K. 1\tferton, and Walter Gellhorn, The Freedom 
to Read, 76 (1956).) 

* * * 
Where an effect is so out of proportion to its supposed 

cause the conclusion must inevitably be that other factors 
are of greater force. 

''We start with the proposition that an interest in 
pornography is seemingly not the molder of a man's 
personality but the reflection of it. Indeed, certain 
psychological experiments suggest that one who finds 
pornographic elements in allegedly obscene books is 
very likely to discover them also in apparently innocu
ous hooks, through a process of self-selection and em
phasis that the reader himself brings to the words. 
The same process of self-selection-this tendency to 
read and see what accords with pre-existing interests 
-probably controls the effects of reading as well as 
the determination of what will he read. The fact that 
'sex maniacs' may read pornography does not mean 
that they became what they are because of their read
ing, but that their reading became what it is because 
of them. Their personality, according to modern sci
entific findings that confirm a proposition stated long 
ago by the Jesuit fathers, was probably basically 
formed before they ever learned to read.'' (Walter 
Gellhorn, Individual Freedom and Governmental Re
straints, 61-2 (195,6).) 

This conclusion as it applies to the effect of "obscene" 
printed materials, is amply ·supported by the, two classes 
of evidence into which the existing research may be di
vided: (1) that of anti-social behavior and sexual stimu-
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lation, showing neither to be caused by printed materials, 
and ( 2) that of printed materials, showing them to cause 
neither sexual stimulation nor anti-social behavior. We 
may set aside for the moment the question of whether or 
not sexual stimulation is in itself a cause of anti-social 
behavior, an even more dubious proposition. 

The sources of anti-social behavior, like the effects of 
reading, have been studied intensively in juveniles on the 
assumption that the youthful individual is more susceptible 
to influence than the adult and more likely to show such 
influence if it exists. Special attention has been given by 
a Congressional Committee to the relationship between 
juvenile delinquency and the mass media-such as tele· 
vision, motion pictures, and comic books-and much testi
mony has been elicited from social scientists and other 
experts in the :field (see Hearings and Reports of the Sub
committee to Investigate Juvenile Delinquency, 84th Con· 
gress, Reports Nos. 62, 1466 and 2055,). The effect of th~ 
testimony is to suggest great doubt that the media-espe
cially the printed media, in this case the comic book
have a primary or causative effect in producing anti-social 
behavior. "Majority opinion," the Committee reported, 
"seems inclined to the vie,v that it is unlikely that the 
reading of crime and horror comics would lead to delin
quency in a well-adjusted and normally law -abiding child.'' 
(Senate Report No. 62:, 84th Congress, 1st :Session, p. 12). 

In communications to the, Committee, many experts 
went further: 

"* * * In 25 years of practice, which includes 10 years 
majoring in juvenile and adult courtwork, I have never 
'been able to pin down a definite major fundamental 
causal influence between crime, violence, etc., as de
picted in movies, cartoons, books, or TV, and the o:ffen-

LoneDissent.org



45 

Appendix 

sive behavior encountered in delinquency * * * " (Dr. 
George M. Lott, 'University Psychiatrist, State Col
lege, Pa., June 1, 1955). 

* * * 
'' * * * To attack the television programs and the comic 
books appears to me to be rather like closing the stable 
door after the horse has escaped * * *." (Dr. Maier 
I. Tuchler, San Francisco, Cal., 11ay 24, 1955). 

* * * 
'' * * * It is my feeling that this literature and these 
programs serve a positive purpose in permitting the 
child or youth to live through emotionally, in a vicari
ous manner, his aggressive needs. If the disturbed 
child or youth who acts out his hostility in a violent 
manner were not exposed to these media, some other 
environmental influence would tend to provoke this 
hostility * * *." (Dr. Samuel R. Kessehnan, Neuro
psychiatrist, Newark, N. J., May 25, 1955). 

This last opinion-that printed material with what may 
superficially appear to be anti-social content may actually 
serve to prevent anti-social behavior rather than encourage 
it-is shared by Dr. Lauretta Bender, Professor of Clinical 
Psychiatry, New York lT niversity, College of Medicine. 

''As has been well stated by J. Moodie, normal, well
adjusted children with active minds, given insufficient 
outlets or in whom natural drives for adventure are 
curbed, will demand satisfaction in the form of some 
excitement. Their desire for blood and thunder is a 
desire to solve the problems of the threats of aggres
sion against themselves or those they love, as well as 
the problem of their own impulses to retaliate and 
punish in like form. The comics may be said to offer 
the same type. of mental catharsis to its readers that 
Aristotle claimed was an attribute of the drama * * *. 
That they supply a real need for the child there can 
be no doubt * * *. 
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"* * * We repeat that comics are representative of the 
folklore of the times, spontaneously given to and re
ceived by children, serving at the same time as a 
means of helping them solve the individual and socio
logical problems appropriate to their own lives." (Dr. 
Lauretta Bender, A Dynamic Psychopathology of 
Childhood, 227, 229, 230 (1954).) 

Moreover, in groups where both delinquency and comic
reading are found-as shown by a study of 250 New York 
City school boys-research reveals no correlation between 
the two. (Herbert S. Lewin, "Facts and Fears about the 
Comics," Nation's Schools, 46-8, 52.) In a report to the 
New York State Te-mporary Comn1ission on Youth and 
Delinquency, Children's Court Judge George W. Smythe, 
president of the National Probation and Parole Associa
tion, submitted a list of twenty contributing causes of 
juvenile delinquency ranked by the number of cases in 
which they had appeared. No communication media, let 
alone reading material are mentioned; reading difficulty is 
included but ranks eighteenth. (New York Times, Septem
ber 2, 1955). This finding is fully confirmed by a summary 
of studies quoted by Judge Frank: 

'' (1) Scientific studies of juvenile delinquency 
de,monstrate that those who get into trouble, and are 
the greatest concern to the advocates of censorship, 
are far less inclined to read than those who do not 
become delinquent. The, delinquents are generally the 
adventurous type, who have little· use for reading and 
other nonactive entertainments. Thus, even assuming 
that reading sometimes has an adverse effect upon 
moral .behavior, the effect is not likely to be substan
tial, for those who are susceptible seldom read. 

'' (2) Sheldon and Eleanor Glueck, who are among 
the countty 's leading authorities on the, treatment and 
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causes of juvenile delinquency, have recently published 
the results of a ten-year study of its causes. They 
exhaustively studied approximately 90 factors and in
fluences that might lead to or explain juvenile delin
quency; but the Gluecks gave no consideration to the 
type of reading material, if any were read by the de
linquents. When those who know so much about the 
problem of delinquency among youth-the very group 
about whom the advocates of censorship are most con
cerned-conclude that what delinquents read has so 
little effect upon their conduct that it is not worth in
vestigating in an exhaustive study of causes, there is 
good reason for serious doubts concerning the basic 
hypothesis on which obscenity censorship is dependent. 

'' ( 3) The many other influences in society that 
stimulate sexual desire are so much more frequent in 
their influence and so much more potent in their effect 
that the influence of reading is likely, at most, to be 
relatively insignificant in the composite of forces that 
lead an individual into conduct deviating from the 
community sex standards * * * And the studies demon
strating that sex knowledge seldom results fron1 read
ing indicates the relative unimportance of literature in 
sexual thoughts and behavior as compared with other 
factors in society.'' (Appendix to concurrence in 
United States v. Roth, 2,37 F. (2•) 796, at p. 813.) 

The effect of printed materials even on impressionable 
children has not been shown even though the medium is 
universally available to them, consumed by them in large 
quantity, and direct in its enwtional impact through bold 
color, pictorial simplicity, and hig·hly dramatized content. 
Therefore, a fortiori, is it difficult to show such an effect 
on adults, who have been exposed to a much greater amount 
of experience and whose moral character, good or bad, has 
been more firmly molded. 
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This conclusion is further supported by the most im
portant study of the subject, The Impact of Literature: 
A Psychological Discussim"' of Some Assumptions in. the 
Censorship Debate, prepared for the American Book Pub
lishers Council by Ma.rie; J ahoda and the staff of the Re
search Center for Human Relations, New York University, 
March 1, 1954. Dr. J ahoda finds that there "is little con
sensus on what constitutes a 'bad' book beyond the tauto
logical statement that a 'bad' book is one that has a 'bad' 
effect,'' and that at the same time "assumptions made by 
various people on the effect of 'bad' books are often in
consistent with each other, unprecise and confusing.'' (The 

Impact of Literature, 16.) In summation she writes: 

''There is a large overlap in content matter between 
all media of mass communication. The daily press, 
television, movies, radio and fictional printed material 
all present their share of the so-called 'bad' material, 
varying in the degree of reality attached to these mat
ters. It is virtua1ly impossible to isolate the impact 
of one of these media on a population that is exposed 
to aU of them. Some evidence suggests that the par
ticular communications to which an individual exposes 
himself are probably in good part a matter of choice. 
The reader does not take in everything that is offered 
but mostly what he is predisposed to take. In the 
realm of attitudes, this means that adult people prefer 
to expose themselves to material which expresses atti
tudes they already hold. A conversion of attitudes by 
any of the mass media is indeed a rare event, if it 
occurs at all * * *" (The Impact of Literature, 44.) 

Even if one assumes-and there is no evidence for such 
an assumption-that the stimulation of erotic thoughts and 
desires leads of itself to anti-social behavior, the few 
studies that have been made of such stimulation rarely 
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show reading Inattcr or printed materials to have caused 
it. A carefully conducted survey of a group of boys be
tween the ages of 12 and 16 showed that 85 per cent had 
been aroused to the extent of "genital commotion" by such 
varied stimuli as carnival rides, playing a musical solo, 
fast car-driving, and seeing a column of marching soldiers. 
(Glenn V. Ramsey, ''The Sexual Development of Boys,'' 
56 Arnerican Jo~trnal of Psychology, 217, at 222-223 (1943). 
Kinsey, a noted authority in this field, also reports the 
effects of stimulation resulting from skiing, swimming, or 
sitting in hot sand. (Alfred C. Kinsey, Sexual Behavior 
in the Human Male, 164-5 (19·48).) 

Where reading plays any role whatever, it is likely to 
be one of information. In the classic study of twelve hun
dred unmarried women college graduates made by the 
Bureau of Social Hygiene of New York City, 218 reported 
that what they found the most stimulating sexually was, 
as might have been anticipated, the;opposite sex. As for 
their sources of sex information, reading represented only 
six per cent of it, and among the books mentioned were 
the Bible, the dictionary, Shakespeare, a Lydia Pinkham 
advertisement, and Motley's Rise of the Dutch Republic. 
(Morris L. FJrnst and vVilliam Seagle, To the Pure * * *, 
249-255~ (1928).) Obviously, given the appropriate circum
stances, nearly anything can be sexually stimulating. If 
a person ''reads a book when his sensuality is low,'' as 
Judge Curtis Bok puts it, ''he will yawn over it or find 
that its suggestibility leads him off on quite different paths. 
If he reads the Mechanics' Lien Act while his sensuality 
is high, things will stand between him and the printed page 
that have no business there." (Commonwealth v. Gordon, 
66 Pa. Dist. & Co. R .. 101, 137-38 (1949), aff'd 166 Pa. 120, 
70 A. 2d 389 ( 1950).) 
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Erotic stimulation, in any event, IS not of itself the 
agent of anti-social behavior. If it were, the prohibitions 
affecting obscenity would have to be extended to include 
the wide variety of stirnnlat1ng· agents we have mentioned, 
and many more. 

''I think no sane man thinks socially dangerous 
the arousing of normal sexual desires. .Consequently, 
if reading obscene books has merely that consequence, 
Congress, it would seem, can constitutionally no more 
suppress such books than it can prevent the mailing 
of many other objects, such as perfumes, for example, 
which notoriously produce that result." (Roth v. Gold
man, 172 F (2) 788, 792.) 

Far from being anti-social, erotic stimulation is essen
tial to the very existence of society. ''Unless the human 
race is to vanish entirely, we can scarcely afford to regard 
the arousing of normal sexual desires as a social danger 
to be curbed at all costs." (Walter Gellhorn, Individual 
Freedom and Governmental Restraints, 59 (1956).) 

One authority reports no examples whatever of sexual 
offenses stimulated by ''obscene'' matter. (Karpman, The 
Sexual Offender and llis Offenses, 360 (1954).) It is a 
commonplace that at least the female half of the popula
tion is largely immlJne to stimulation of this kind. 

"* * * [A] s Kinsey makes clear, women are not par
ticularly interested in certain kinds of sex behavior
such as exhibitionism, peeping, and circulating pornog
raphy-in which many males delight. The Indiana 
University researchers * * * explain this sex difference 
by pointing out that females are less aroused psycho
logically than are males.'' (Robert Veit Sherwin, 
"Female Sex Grimes," in Sex Life of the American 
Woman and the Kinsey Report, 177-8 (1954).) 
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Furthermore, it has often ~been observed by psycholo
gists that the individuals most interested in printed mate
rial with erotic content are the ones least likely to engage 
in any overt act as a result of it. (Testimony of Dr. 
Albert Ellis in United States v. Roth, S.D.N.Y. 0 148-9 at 
p. 365.) The most delinquent youths are least likely to be 
interested in any kind of reading; of the. delinquent and 
emotionally disturbed children in a survey presented to the 
Boston Kefauver Hearings on Juvenile Delinquency, the 
great rnajority had already n1anifested their disturbance 
before the age at which they could read at all. Not erotic 
stimulation but its very opposite-the inability to be stimu
lated-is chara.cteristically found in what society calls 
sexual deviants and purveyors of ''obscenity.'' A study 
of virtually all of the sex offenders -convicted in New J er
sey between April, 1949 and June, 1950 revealed that, aside 
from those involved in statutory rape and incest, they 
tended to be sexually inhibited and repressed rather than 
overimpulsive or over-sexed. ''All told, 54 per cent of 
those studied showed severe sexual inhibition; and high 
rates of inhibition were particularly found among those 
convicted of non-coital sex relations with a minor, exhibi
tory acts, and disseminating 'obscene' material." (Albert 
Ellis and Ralph Brancale, The Psychology of Sex Offend
ers, 93-5 (1956).) 

Those who are most affected tend to be, not the delin
quents, but the prudish and censorious individuals wbo 
typically initiate complaints against material they find 
"obscene." They, and not the delinquents, are the only 
persons who consistently respond to published ''erotica'' 
in such a manner as to indiea te any cause-and-effect rela
tionship: 
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"* * * [ T ]he local Comstock, who prowls the book 
stores and mag-azine stands searching for 'sho0king 
passages' to point at in horror, alarm, and glee, finds 
exactly what he is looking for and would be disap
pointed if he did not * 'i(, * He is often an emotionally 
disturbed and intemperate person with a paranoid per
sonality. His attention is focussed on smut, and since 
he looks for it, he finds it everywhere." (Lockhart and 
McClure, ''Literature, The Law of Obscenity, and the 
Constitution,'' 38 Minn. Law Rev. 371-378 (1954).) 

2. IRRATIONAL JUDICIAL ODDITIES EMPLOYED TO 
COMPENSATE FOR ABSENCE OF EVIDENCE OF 
CAUSAL RELATIONSHIP 

The compulsion of man to try to explain or justify the 
occurrences of the world about him is his noblest char
acteristic and his gravest danger. In the absence of a 
method of inquiry which offers either a reasonable hypothe
sis or a scientifically tested cause and effect relationship 
resort is had to the process of rationalization. To secure 
acceptance a rationalization need meet no objective stand
ards-the approbation of those forces in the community 
enjoying the power of suasion is sufficient. It is "judicial 
notice'' at its worst. 

It has therefore been normal and indeed inescapable 
for man, whether juror or judge, in the absence of knowl
edge showing a causal relationship between ideas and be
haviour in the field of morals or sexual conventions, to 
evoke a rationalization as a substitute for constitutional 
standards. Since 1872 the judicial determination of ob
scenity has rested on a variety of conflicting unestahlished 
subjective assumptions, including: 
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1. Motive of the author. This is often invoked as an 
excuse for suppression or defense for freedom of his ideas. 
This obviously is a complete negation of any scrutiny of 
the effect on the reader; causal relationship is dispensed 
with. But assuming even that a given idea in print or 
picture can be shown to elicit anti-social behaviour, then 
surely an author with high motives can bring about the 
evil, and similarly an author with low motives, perhaps 
even intending to bring about such evil, can be ineffective. 

2. Price. In many cases the price at which the hook is 
sold is used as a test. By and large expensive books gain 
immunity thereby. The only validity of such testing factor 
lies in the presumption that the rich are incorruptible or 
are already corrupted, or that which is costly is therefore 
not tawdry. This is basically a cornerstone theory of an 
aristocratic society. 

3. A greater measure of freedom for the daily press. 
A special and understanda1ble sanctity of freedom for the 
daily and weekly press as distinguished from other printed 
formats seems to have heen developed by our legislators 
and judges. Apparently it is assumed that books and 
magazines require the interposition of a censor between 
the author and the community, whereas the more readily 
available newspaper must be viewed under different stand
ards. Perhaps the unwillingness to attack the newspaper 
is only an expression of fear on the part of the censorious 
that such an attack on a popular institution might lose to 
them the freedom to condemn other material. 

4. Classics. In historic terms there is to be found an 
amusing conflict which leads to the grant of ilnmunity from 
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obscenity laws to so called classics. No one has yet deter
mined how long an author must be dead before his work 
becomes a classic. We would appear to have developed a 
reverence for classics to the point where their obscenities 
can travel through our culture with impunity. An idea 
back of this absurdity may be that a person reading a clas
sic becomes enveloped in a distinguished mood that elimi
nates the impact of sexual material from any effect on the 
gonads. 

5. Isolated passages. A recent trend indicates that any 
book rnust ,be read as a whole and cannot be suppressed 
because an isolated passage is deemed offensive. If, as the 
censor contends, the community must suffer some , anti
social behaviour germinated by the specific episode, then 
what matters it, the content of the surrounding material? 
This supposedly modern approach by our courts is in 
reality only an application of the de minimis concept, use
ful in other areas of life, but of doubtful value in a situa
tion where the effect upon the mind of the reader is the 
vital question. 

6. Recently there has been a scurrying about the book
shops and newsstands throughout our nation directed pri
marily toward format, namely: paper hound books. This 
accent on a new format is typical of man's historic ap
proach to communication; the fear of Guttenberg's press 
compared to the quill, the fear of radio compared to the 
printed word, the fear of movies compared to the spoken 
word, all give evidence that each new technique of dissemi
nation invites attack on the technique and not essentially 
on the extension of the available audience. 
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7. Protection of our wo1nen. Only recently has there 
been a trace of impact of the new knowledge produced by 
scientists that women are not affected as are men by sexual 
titillation in print; they are not attracted by the so-called 
pornographic. For decades it has been theorized that 
material must be suppressed in order to protect our women. 
In the light of the scientific investigation that has shown 
that print or pictures are clearly without sexual glandular 
behaviour impact on women, the rationale must find its 
resting place along· with the other fictions, legal and moral, 
that until this century guarded and disabled them. 

8. Until recently in fetching for an excuse to condemn, 
no distinction was made between the impact on children of 
fiction as compared to non-fiction. The attack in the main 
has been on fiction. Investigation may well, however, recog
nize that realism, particularly in the daily press, has a very 
different impact than has anything in the realm of fiction 
or escape literature. Sexual perversion or deviation por
trayed as an historical event may impress the mind of an 
adult, as well as the child, in quite a different fashion than 
the equivalent material appearing as fiction. 

9. There are certain areas of relief provided in our 
enforcement of obscenity statutes to prevent the courts 
from being held up to ridicule by the upper reaches of our 
culture. One notes, for example, the existence of so-called 
obscenity contained in the reported law cases; the collec
tions of ''pornography'' amassed by some of the more 
important libraries ; and the practice of sending so-called 
obscenity material stopped from importation into the 
United States, to the Library of Congress for use by the 
learned. 
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10. Educational materials. Exceptions have been cre
ated in the name of education for manuals of sex instruc
tion. Detailed explanations and specific illustrations con
tained in such works are permitted to circulate while simi
lar descriptive passages translated to the medium of fiction 
subject the work to the danger of prosecution. 

11. Competing forms. One of the curious anomalies 
in the area of censorship has developed in recent years 
with the advent of radio and television broadcasting. The 
book banned in one jurisdiction is read over radio facili
ties; the film which failed to obtain the approval of the 
censor is televised-both may be received by the people 
of the locality which has forbidden their introduction. 
Similarly, those states and cities which pre-censor all mo
tion pictures may never have the opportunity to review the 
televised film. 

12. Courts, Customs and Postal authorities at times 
dip into a mirage of subjective sexual connotations as tests 
of obscenity. Among other tidbits so used: High heels, 
nudity as distinguished from nakedness, black stockings 
and bras as exciters of males, four letter Anglo-Saxon 
words as distinguished from euphemisms of same impli
cation, explicit as compared to implicit excitements, etch
ings as compared to paintings, verse versus prose, shift 
from stockings on women at bathing beaches to bare legs 
at a later date in a changing mores, brown breasts as com
pared to white breasts, et cetera. A recent confusion ap
pears since "filthy" in the statute implies repulsion, a 
force, if any, antithetical to excitement. 

LoneDissent.org



57 

Appendix 

13. Privacy. Some among us contend that each citizen 
has, as a part of the protection afforded him by the com
munity, a right of privacy not to be deluged with noxious 
material. The individual, it is urged, should not be com
pelled to suffer this burden. While there is no evidence 
as to the extent of the burden, this taxation of the sensi
bilities of the community is really of little importance. We 
are, in these States, constitutionally dedicated to the creed 
that each citizen must exercise the right of selection se
cured to him by the First Amendment to choose from 
among all the thoughts of the mind of man freely commu
nicated to him, to establish, without the aid of government, 
his own level of taste. Immunization from offensive prod
ucts of the press must, if needed, be self-imposed. 

A valuable list of books suppressed in our culture and 
elsewhere can be found in Banned Books by Anne Lyon 
Haight, 19,55. The time and locale and circumstances of 
censorship gives ample evidence of the gravamen of this 
Appendix. 
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3. SOCIETAL SCARS CREATED BY LA:CK OF 
CONSTITUTIONAL STANDARDS FOR CON
TROL OF SEXUAL STIMULI 

Just as it may be shown that the effects of a. given piece 
of reading n1atter are unlikely to be harmful, it can also 
be shown that the effect of censorship is not only harmful 
in itself but the source of other harms. Censorship re
moves to the courtromn questions of aesthetic and moral 
judgment which the healthy society, if it is to remain 
healthy, must sett 1o for itself. Only through voluntary 
action-as J\1.ilton most eloquently argued in the Areo
pa,gitica-can either an individual or society exercise its 
moral muscles. A noted contemporary theologian has also 
commented on the inappropriateness of confusing the two 
areas: 

''Officers of the law must operate under statutes 
which in this matter are, or ought to be, narrowly 
drawn. On the other hand, voluntary reform, precise
ly because it is voluntary, may be based on the some
what broader categories of common-sense judgment." 
(John Courtney Murray, S.J., "The Bad Arguments 
Intelligent Men Make,'' A,merica, November 3, 1956.) 

The effect of censorship by law is to provide an arena 
for cmnbat between social forces whose antagonisms are 
notoriously irrelevant to the social problems, such as they 
are, presented by the circulation of "pornography." The 
most familiar of these is ''the fight between the literati and 
the philistines,'' as two legal scholars have put it, for 
aesthetic jurisdiction over book publishing. (Lockhart 
and McClure, 38 Minn. L. Rev. 295, 328-9 (1954).) Both 
parties to the dispute tend to treat the legal history of 
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obscenity as a serws of victories or defeats, located on a 
scale between liberality and license; and thus is further 
postponed any objective analysis and cure of whatever 
anti-social phenomena are involved. 

It may also be said of censorship in 1natters pertaining 
to sex that it derives from those general social and cultur
al criteria that are fl'PCJncnt]y called, for laek of a better 
name, ''Puritan.'' Even the proponents of censorship ac
cept this label : 

''The ascendancy of Puritanism in England promoted 
a pious reserve in language as in conduct * * * The 
Victorian era was a time of literary restraint * * * It 
may be that the tin1e has come for the pendulum to 
swing back again * * * a consummation devoutly to 
be wished." (Gathings Committee Report, p. 5.) 

While this statement has the merit of reeognizing that 
standards have changed, it fails to point out that his
torical perspective has increased our understanding of 
those earlier times. We now know that the Puritans were 
not so "puritan," and that the Victorians cultivated "pious 
reserve'' more in theory than in practice. "Puritan" 
standards have indeed been in good part abandoned for the 
very reason that we have discovered them to have been 
largely a surface veneer and a source of hypocrisy. ''Every 
censorship," as Harold Lasswell writes, "produces a tech
nique of evasion as well as a technique of administration.'' 
(Censorship, 3 Encyc. Soc. Sci. 290, 294 (1930).) Censor
ship and hypocrisy thrive on one another. 

One effect of sexual censorship is to intensify the tech
nically ''decent'' but highly emotional concentration on sex 
in advertising and entertainment in forms that are com
paratively morbid and unhealthful: 
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''Censorship, official and unofficial, lets pass into the 
social mainstream countless images and innuendoes 
that could only be identified-if they were to be identi
fied-as perverse. Of the normal, the lustful thoughts 
and desires of one sex for the other, it faithfully re
rrwves whatever trace it can.'' (Larrabee, ''The Cul
tural Context of Sex Censorship,'' 20 L. & Contemp. 
Prob. 685 (1955).) 

And it enonnously increases the concentration of public 
attention on violence. ''There is no mundane substitute 
for sex except sadism,'' writes the author of a study of the 
relationship between the two. ''You rnay search the in
dexes to l{rafft-Im)ing, Ellis, Hirschfeld, Guyon, or any 
dozen sex scientists, but you will find no other human activ
ity that can replace sex completely * * *. It is no accident 
that the end of Restoration bawdry coincided precisely with 
the fullest flowering of literary sadism in England * * *. 
The elegant eighteenth-century litterateurs, Johnson and 
Pope, are famous equally for the sexual purity of their 
writing, the sadistic cruelty of their speech. Sex being 
forbidden, violence took its place.'' (G. Legman, Love and 
Death, 9, 10 (1949).) 

This phenomenon can be found ubiquitously in Ameri
can popular reading matter-for exan1ple in the works 
of Mickey Spillane, which have the largest printings of 
any novels published in Americ:a. ("As of June, 1954, 
24,000,000 copies of Spillane's books had been published.'' 
Christopher La Farge, ''Mickey Spillane and His Bloody 
Hammer," The 8a.turday Review, November 6, 1954, p. 
11.) The combination of sex and sadism has frequently 
been observed, but it should also be noted that there is an 
imbalance between the two. ''Sex, in these novels, is lush 
but abortive and unresolved. Sadism is e:Arplicit, fully re-
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alized, minutely described.'' (Anon., ''Dames and Death,'' 
Harper's Magazine, May, 195·2·.) 

Ideally, the literary art and the public consciousness 
should lend equal weight to both love and death, to the act 
in which life begins and that in which it ends. The healthy 
mind will not become excessively preoccupied with either, 
but neither will it shun them. Deny one entirely, however, 
as sexual censorship aims to do, and the other is naturally 
increased in prominence and emotional magnetism. Our 
media of communication are therefore overabundant in 
violence-newspapers which prey on catastrophe, television 
programs and radio ''soap operas'' which prey on domestic 
misery, an entire division of book publishing which preys 
on murder. 
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